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THREE-JUDGE COURT AND SIX-PERSON CIVIL JURY

WEDNESDAY, OCTOBER 10, 1973

HousEe or REPRESENTATIVES,
Suscosrrree oN Courts, Civir LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE,
OF THE COMMITTEE OF THE J UDICIARY,
Washington, D.C.

The subcommittee met at 10:17 a.m., pursuant to call, in room 2226,
Rayburn House Office Building, Hon. Robert W. Kastenmeier [chair-
man of the subcommittee] presiding.

Present : Representatives Kastenmeier, Danielson, Drinan, Mezvin-
sky. Railsback, and Smith.

Also present: Herbert Fuchs, counsel; William P. Dixon, counsel ;
and Thomas E. Mooney, associate counsel.

Mr. Kastenmeier. The hearing will come to order. Qur Subcom-
mittee on Courts has convened this morning to receive testimony on
two bills (S. 271 and H.R. 8285) that are designed, each in its own
way, to relax congestion and expedite the administration of justice in
our Federal courts. These bills will be placed in the record at this
point.

[S.271 and H.R. 8285 follow:]

[S. 271, 93d Cong., 1st sess.]

AN ACT To Improve judicial machinery by amending the requirement for a three-judge
court in certain cases and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That section 2281 of title 28, United States
Code, is repealed.

Sec. 2. That section 2282 of title 28, United States Code, is repealed.

Sec, 3, That section 2284 of title 28, United States Code, is amended to read
as follows :

“§ 2284, Three-judge court; when required; composition; procedure

“(a) A district conrt of three judges shall be convened when otherwise re-
quired by Aet of Congress, or when an action is filed challenging the constitution-
ality of the apportionment of congressional distriets or the apportionment of any
statewide legislative body.

“(b) In any action required to be heard an determined by a distriet eourt
of three judges under subsection (a) of this section, the composition and proce-
dure of the court shall be as follows :

“(1) Upon the filing of a request for three judges, the judge to whom the re-
quest is presented shall, unless he determines that three judges are not required,
immediately notify the chief judge of the circuit, who shall designate two other
judges, at least one of whom shall be a circuit judge. The judges so designated,
and the judge to whom the request was presented, shall serve as members of the
court to hear and determine the action or proceeding.

“(2) If the action is against a State, or officer or agency thereof, at least five
days' notice of hearing of the action shall be given by registered or certified

(1)




mail to the Governor and attorney general of the State. The hearing shall be
given precedence and held at the earliest practicable day.

“(3) A single judge may conduct all proceedings except the trial, and enter
all orders permitted by the rules of civil procedure except as provided in this
subsection. He may grant a temporary restraining order on a specific finding,
based on evidence submitted, that specified irreparable damage will result if the
order is not granted, which order, unless previously revoked by the distriet
judge, shall remain in force only until the hearing and determination by the
district court of three judges of an application for a preliminary injunction. A
single judge shall not appoint a master, or order a reference, or hear and deter-
mine any application for a preliminary or permanent injunction or motion to va-
cate such an injunction, or enter judgment on the merits. Any action of a single
judge may be reviewed by the full court at any time before final judgment.”

SEc. 4. The analysis of chapter 153 of title 28, United States Code, is amended
to read as follows :

“Sec.
Repenled.
Repealed.
Stay of State court proceedings,
. Three judge district court: when required ; composition ; procedure.”
5. () Section 2403 of title 28, United States Code, is amended—
(1) by inserting the subsection “(a)” immediately before “In” and
(2) by adding at the end thereof the following new subsection :

“(b) In any action, suit, or proceeding in a court of the United States to which
a State or any agency, officer, or employee thereof is not a party, wherein the
constitutionality of any statute of that State affecting the publie interest is drawn
in question, the court shall certify such fact to the attorney general of the State,
and shall permit the State to intervene for presentation of evidence, if evidence
is otherwise admissible in the case, and for argument on the question of consti-
tutionality. The State shall, subject to the applieable provisions of law, have all
the rights of a party and be subject to all liabilities of a party as to court costs
to the extent necessary for a proper presentation of the facts and law relating
to the question of constitutionality.”

(b) The catchline to section 2403 of title 28, United States Code, is amended
to read as follows :

“§ 2403, Intervention by United States or a State; constitutional question”

SEC. 0. Ttem 2403 of the analysis of chapter 161, of title 28, United States Code,
is amended to read as follows:

“2403. Interventlon by United States or a State: constitutional

question.”
Sec. 7. This Aect shall not apply to any action commenced on or before the date
of enactment,
Passed the Senate June 14, 1973.
Attest:
Francis R. VALEo,
Secretary.

[H.R, 8285, 93d Cong., 15t sess.]

A BILL To amend title 28, United States Code, to provide in civll ecases for Jurles of six

persons, and for other purposes

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That chapter 121 of title 28, United States
Code, is amended by adding a new section 1875 as follows :

“8 1875. Number of jurors in civil cases

“In a district court of the United States as defined in section 1869(f) of this
title, the petit jury shall, in a civil ease at law, or in a noneriminal action in
which a right fo trial by jury i= otherwise granted by statute, consist of six
Jurors, nnless the parties stipnlate to a lesser number.”

Sre. 2. Seetion 1870 of title 28, United States Code, is amended by striking
the first sentence and inserting in lien thereof the following :

“In a district court of the United States as defined in section 1860(f) of this
title. in a civil ease at law, or in a noncriminal action in which a right to trial
by jury is otherwise granted by statute, each party shall be entitled to two
peremptory challenges.”




SEc. 8. Section 1869(f) of this title is amended by deleting the words “and
18¢ and inserting in lieu thereof “1867, 1870, and 1875".

SEC. 4. The chapter analysis of chapter 121, title 28, United States Code, is
amended by adding at the end thereof :

“1875. Number of jurors in eivil cases.”

Sec. 5. This Act shall become effective on the thirtieth day which begins fol-
lowing the date of its enactment,

Mr. Kasrexyerer. All informed persons appear to agree that the
present situation cries out for constructive solutions.

Both measures before us are supported by the Judicial Conference
of the United States. S. 271 is a bill to improve judicial machinery by
amending the requirement for a three-judge court in certain cases. In-
troduced by Senator Burdick, this measure passed the Senate on
June 14. It sharply reduces the kind and number of situations in which
three-judge courts would continue to be required. In so doing, S. 271
to a substantial degree adopts the recommendation of the Chief Jus-
tice of the United States who last year told the American Bar Associ-
ation : *We should totally eliminate the three-judge district courts that
now disrupt district and cireuit judges’ work.”

The other bill is H.R. 8285, to amend title 28, United States Code,
to provide in civil cases for juries of six persons. H.R. 8285 was intro-
duced by Judiciary Committee Chairman Rodino at the request of
the Judicial Conference. It would render uniform the number of
jurors in Federal civil cases at six, unless the parties stipulate to a
lesser number. S. 2057, a slightly variant measure, is pending in the
other body. The bill will be placed in the record at this point.

[ A copy of S. 2057 follows: |

[8. 2057, 93d Cong., 15t sess. ]

A BILL To amend title 28, Unlted States Code, to provide In elvil eases for juries of
siX persons, and for other purposes

Be it enacted by the Senate and House of Representatives of the United
Ntates of America in Congress assembled, That chapter 121 of title 25, United
sStates Code, is amended by adding a new section 1875, as follows :

“8 1875, Number of jurors in civil cases

“(a) In a district court of the United States as defined in section 1869(f) of
this title, the petit jury shall, in a eivil case at law, or in a noneriminal action
in which a right to trial by jury is otherwise granted by statute, consist of six
Jjurors, unless the parties stipulate to a lesser number.

“(b) In such cases the verdict of the jury shall be unanimous. unless the
parties stipulate otherwise.”.

SEc. 2, Section 1870 of title 28, United States Code, is amended by striking the
first sentence and inserting in lieu thereof the following :

“In a district court of the United States as defined in section 1869(f) of this
title, in a civil case at law, or in a noncriminal action in which a right to trial by
jury is otherwise granted by statute, each party shall be entitled to two per-
emptory challenges. Several defendants or several plaintiffs may be considered
as a single party for the purposes of making challenges if their interests are
similar, or in any such case the court may allow additional peremptory challenges
and permit them to be exercised separately or jointly.”.

Sec, 3, Section 1869(f) of this title is amended by deleting the words “and
1867, and inserting in lieu thereof “1867, 1870, and 1 "

Sec. 4. The chapter analysis of chapter 121, title 28, United States Code, is
amended by adding at the end thereof :

“1875. Number of jurors in civil cases.”.

Sec. 5. This Act shall become effective on the thirtieth day which begins
following the date of its enactment,
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Mr. Kasrenyerer. Our witnesses this morning will convey the views
of the Judicial Conference, the Department of Justice, and the Ameri-
can Bar Association. The Chair notes that five witnesses are scheduled
to he heard this morning and hopes that the witnesses and the subcom-
mittee members will be as brief as the ktlhqm t matter permits.

The Chair takes a great deal of pleasure in calling our first witness,
the Honorable J. Skelly Wright, Chairman of the Judicial Conference
Committee on Federal Jurisdiction, who will speak about 5. 27L
Judge Wright, vou are very welcome, You may proceed.

TESTIMONY OF HON. J. SKELLY WRIGHT, CHAIRMAN, JUDICIAL
CONFERENCE COMMITTEE ON FEDERAL JURISDICTION

Judge Wricnr, Mr. Chairman, gentlemen, I am grateful for the
nppmlmm\ to appear before you, I appear as a repre sentative of the
Judicial Conference of the United States, to express the Conference s
views with respect to S. 271 which would lt‘lnull sections 2281 and 2282
of title 28 of the Judicial Code.

These sections require the convening of three-judge district courts
wherever an injunction is sought restraining the enforcement, opera-
tion, or execution of a State or Federal statute on the ground of re-
pugnance to the Constitution of the United States. S. 271 was origin-
ally drafted and sponsored by the Judicial Conference. In its present
form, it is the same as the original draft of the Judicial Conference
except that a three-judge district court for congressional and state-
wide reapportionment is provided in cases where injunctions are
sought.

This legislation concerns, as I have stated, only sections 2251 and
2282, Tt does not concern the three-judge district court provisions in
the Civil Rights Act of 1964 or the Voting Rights Act of 1965, nor does
it relate to the three-judge district court required for review of ICC
orders,

Nor does it relate to the three-judge district court required under the
Expediting Act in antitrust cases. Those later two statutes, the ICC
review statute and the Expediting Act provisions relating to three-
judge district courts, are the nnl.](-(r of legislation pe nding in both
Houses of Congress, and both Houses are moving in the direction of
eliminating the three- judge district court both for ICC review and
for review of antitrust actions under the Expediting Act.

So, we speak this morning only of those limited cases which require
three judges because an llmlnthon is sought against the operation of a
State or Federal statute because of repugnance to the Constitution.

The Judicial Conference has been concerned for many vears about
the burden of these cases. In the last 10 years, the number of three-
judge district court cases under these two statutes has almost tripled.
The number of cases, however, does not indicate the actual extent of
the burden caused by these cases.

Before a three-judge district court case can even begin, a single
judge must recognize it as a three-judge district court case. He must
ask the chief judge of the cirenit fm the convening of a three-judge
court. He must certify the necessity. The chief ]mlgv of the cireuit
then studies the certification. If he feels it wisely made, he appoints
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two additional judges, one of whom must be a court of appeals judge.
Then the three judges must get together in some way. And in many
areas of the country, these three judges will live in different parts of
the circuit so that the first burden encountered in the convening of
three-judge courts is the actual travel of the judges to the place where
the trial will be held.

Then. of course, there is the problem of trying a case with three
judges. There is the problem of ruling on evidence as the swift-moving
events of the trial take place. Three judges cannot act with the same
incisiveness as the single judge in making trial rulings as necessary
during the trial of a fast-moving case.

In addition to the drain on judicial resources at the district and
circuit levels caused by three-judge district courts, the drain on the
Supreme Court’s limited resources is even greater because the ap-
peals in these cases go directly to the Supreme Court rather than to the
court of appeals. And as we all know the number of cases reaching
the Supreme Court is increasing each year, These cases are particu-
larly difficult for the Supreme Court because they do not reach the
court by application for writ of certiorari. They reach the Supreme
Court by direct appeal.

And desipte the fact that there is this direct appeal to the Supreme
Court, very often courts of appeals are brought into the picture to
determine whether or not the single judge has improperly failed to
call a court or whether or not a court has been improperly impaneled
with three judges. After the court of appeals makes its decision, the
case goes back down to the district court where the decision of the
court of appeals is implemented and the case starts all over again.

Now, the Judicial Conference would not have taken the position
that it has with reference to three-judge courts if there remained any
longer the reasons why three-judge district courts were originally
created. Three-judge district courts came into being in 1910 as a re-
sult of legislation passed at that time. This legislation was a response
to rulings by the Supreme Court of the United States which set at
naught State legislation that seught to control in the publie inter-
est the burgeoning industrial revelution of the time. In a series of
decisions led by £z parte Young, the States felt that their processes
were being paralyzed by the Supreme Court and so the Congress
passed this three-judge legislation to protect the States against acts
of one judge who without a hearing of any kind would grant prelim-
inary injunctions restraining States from enforcing their own laws.

Now, the reason for this legislation disappeared almost as soon as
it was passed. The equity rules were passed immediately, changing the
procedures nnder which the injunctions were issued. The Congress
itself reacted and passed the Johnson Act which prohibited Federal
courts from restraining rate fixing by State commissions and the Tax
Reform Act which prohibited Federal courts from enjoining State
collection of taxes. So at least in these two important areas this three-
judge court provision no longer was necessary.

The equity rules have now been written into the Federal Rules of
Civil Procedures. In addition, there have been cases decided by the
Supreme Court, a trilogy of cases known as the Younger v. Harris
trilogy, which prohibit Federal courts from restraining State courts
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in the eriminal field. No longer can Federal courts enjoin the enforece-
ment of eriminal statutes of the States unless there is obvious harass-
ment on the part of the State official charged with the enforcement
of the statute.

And so we suggest—and I am passing through quickly because 1
know you have a long morning—that the rationale that gave life to
the thi'vt--jnd_::v court in 1910 has all but disappeared. We submit that
as a general proposition the original reasons for three-judge courts
have been largely dissipated by limiting statutes and decisions con-
trolling the jurisdiction of Federal courts collaterally to review State
laws and that the procedure, the three-judge district court procedure,
compounds, and confuses rather than simplifies orderly constitutional
decisions and that the burden placed on panels of judges to handle
these cases on an expedited basis is onerous in view of the mounting
backlog of cases of no lesser order of priority.

That concludes my statement, gentlemen. If you have any questions
I will be happy to answer.

Mr. Kasrexmeier. Thank you very much, Judge Wright, for a brief
but fine statement, certainly to the point. And without objection. sir,
your statement as submitted will be placed in the record in its entirety.

The prepared statement of Hon. J. Skelly Wright follows:

My name is J. Skelly Wright, and I appear before your Subcommittee today
on behalf of the Judicial Conference of the United States to express the views of
the Conference with respect to 8. 271, which would repeal 28 U.S.C, §§ 2281 and
2282 of the United States Code, Those sections require the convening of a three-
judge distriet court in cases where an injunction is sought restraining the en-
foreement, operation or execution of any state or federal statute for repngnance
to the Constitution of the United States,

A. THE THREE-JUDGE COURT PROCEDURE CONSTITUTES A SUBSTANTIAL BURDEN ON THE
FEDERAL JUDICIARY

The Judicial Conference has for some time been concerned with the increased
Judicial burden resulting from the convening of three-judge distriet courts in
injunctive cases alleging uneconstitutionality of federal or state statutes. In the
five years from fiscal years 1965 through 1969, the number of three-judge distriet
courts convened to hear injunctive cases mounting attacks on state statutes has
increased over 100 per cent, and the upward trend continues. This burden is an
addition to a severe backlog in disposing of cases generally and represents a
subtraction from the time judges ean devote to their other business.

Jefore reaching the issue of the continuing need for this special type of panel,
I might briefly advert to the special burdens created by three-judge courts. Such
a case first involves the time of the district judge in making a threshold determi-
nation whether the case is appropriate for a three-judge panel, If he so deter-
mines, he must notify the chief judge of the cirenit, who must study the plead-
ings to decide whether the case is indeed one for three judges. If the chief judge
of the e¢irenit agrees the case should be heard by three judges, he designates two
other judges to sit with the first, one of whom must be a judge of the United
States Court of Appeals. The hearing before the three judges must be given
precedence and assigned for the earliest practicable day. This means that three
federal judges must put aside their other judicial work and travel to one place
of holding court and, with triple judge power, decide one case. While the statisti-
cal members of three-judge court proceedings are not highly significant, the time
consumed by judges on these cases, both in traveling to the place of hearing
and in hearing and deciding these eases, represents a serious dimunition of their
total time.

After this special three-judge district court has acted, any party may then
appeal directly to the Supreme Court of the United States from the decision of

1 See compilation attached as “Attachment A.”




the three-judge panel pursuant to 28 U.8.C. § 1253, thereby bypassing the United
States Court of Appeals. The Supreme Court must thus dispose of a case, often
involving delicate issues of federal-state relationships, on the skeletal record
developed in an injunective suit in the distriet court, without intermediate con-
sideration by a court of appeals. The burden placed on the Supreme Court of
disposing of these appeals, in addition o normal cases heard on the discretionary
writ of certiorari, is formidable and has been growing. The time of the Supreme
Court is extremely limited, and the direct appeal procedure preempts time which
the Court might more profitably utilize on more compelling questions where a
confliet of decisions in the courts below has developed. In short, original appel-
late review should be in the United States Courts of Appeals, as is normally the
situation,

Despite this pressure for direct appeal to the Supreme Court, the burden of
three-judge courts is not completely removed from the Courts of Appeals which
are cilled upon to resolve the jurisdictional issue on appeal: (1) when one judge
has failed to convene a three-judge conrt and either denies relief or sets the case
down for further proceedings, and (2) where a three-judge court itself deter-
mines that the case is not properly before it. Since the case is not presented to
the Court of Appeals on its merits, the relief granted can only be interlocutory.
Thus all three tiers of federal courts are involyved in this disruptive procedure.

B. THE ORIGINAL REASONS FOR THE THREE-JUDGE COURT HAVE DISAPPEARED

The original rationale for the three-judge court has long been obsolete and, as
one commentator pointed out, began to disappear soon after the original legisla-
tor was enacted in 1910.° The requirements of a three-judge court were enncted
by the Congress in Section 17 of the Act of June 18, 1910, 36 Stat. 539, 557. This
legislation was responsive to the situation created by Ex parte Young, 209 U.S
123 (1908), in the wake of which many railroads and utilities attacked state
rate-fixing and tax laws, creating a deluge of applications for injunctive relief
and races to the courthouse doors, In many cases injunctions were issued er
parte by federal judges having the effect of suspending enforcement of such
state legislation. The impetus for the legislation was quite clear: the states
were resentful of the authority of a single federal judge to nullify their regula-
tory policies. Under the procedures then in force the judges could issue tempo-

rary restraining orders ex parte and issue interloentory junetions on the basis of
affidavits alone, and there were no limits in the judge’s discretion to continue
interlocutory injunctions and temporary restraining orders indefinitely. Section
17 of the 1910 legislation was intended to take this kind of authority away from
a single judge and place injunctive suits before a three-judge panel. 45 Cong. Ree,
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The original problems were largely obviated two years after enactment of the
1910 legislation when the federal equity rules were revised, extending to all
injunctive cases much the same protective procedures which the 1910 Ae¢t had
provided for the three-judge court proceeding (e.g., continuance of a 10-day re-
straining order was prohibited under any circumstances). Later two statutes
further restraining the powers of federal courts to enjoin state action were en-
acted. In the Johnson Act of 1934, 48 Stat. 775 (now 28 U.S.C. § 1342), Congress
restricted federal injunctions with respect to state taxes.

Although by the Judiciary Act of 1937, 50 Stat. 732, Congress extended the
three-judge requirement to injunctive suits restraining federal laws, it did so
in a period when numerous cases testing the constitutionality of the economic
programs of the Depression years were of prime concern. This, however, was a
transitory problem which was largely resolved by the Supreme Court's decisions
defining the regulatory powers of the federal Congress. Also, a year after the
1937 Act was passed the Supreme Court decided that a single district judge has
not only the power but also the duty to deny a statutory three-judge court
when he is convinced that a “substantial constitutional question” is not pre-
sented. California Water Service Co. v. City of Redding, 304 U.8. 252 (1938).
This spawned 2 new kind of litigation since parties could further litigate the
jurisdictional issue. The powers of a single judge to dispose of a petition on
Jurisdictional grounds are to this day obscure, despite a 1942 Act (now codified
as 28 U.S.C. §2284(5)) which presumably would have denied him power to

2 Ammerman, Three-Judge Courts: See How They Run!, 52 F.R.1), 2 07 (1971).
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either dismiss or dispose of the case on the merits. In a 1962 case the Supreme

Jourt held that that statute tluv-. not apply “when the constitutional issue pre-
sented is essentially fictitions

The proper channels for appealing the jurisdictional issue are likewise con-
fusing. To quote Professor Wright on the subject :

“The rules on appellate review of whether a three-judge court was needed are
so complex as to be virtually beyond belief. The court of appeals may review if
the single judge regards the federal claim as so insubstantial as to require dis-
missal for want of jurisdiction or if the single judge correctly concludes that
three judges are not required and decides the merits of the ecase. If the single
judge incorrectly believes that three judges are not required and proceeds to
the merits, the remedy once was mandamus from the Supreme Court, but now
appears to be an appeal to the court of appeals, If the court of appeals should
fail to see that the case was one for three judges, and reviews on the merits,
its decision is void.

“If a three-judge court is convened, but it determines that three judges were
not necessary, appeal is to the court of appeals. If the special court is cor-
rectly convened and gives judgment on the merits, appeal lies directly to the
Supreme Court. If judgment is given on the merits by a three-judge court but
such a court was not required, appeal should be to the court of appeals rather
than to the Supreme Courf, * * #m4

In summary, the original problems for which the fhree-judge court was
originally conceived have been largely eliminated by reforms in equity pro-
cedures now found in the Federal Rules of Civil Procedure. The three-judge
court procedure generates rather than lessens litigation. Moreover, the ideal of
providing an immediate forum for resolution of constitutional attacks on state
and federal laws has been lost in the maze of a procedural jungle,

C. DECISIONAL LAW HAS PROVIDED ITS OWN SAFEGUARDS AGAINST PRECIPITOUS
INJUNCTIVE ACTION BY FEDERAL JUDGES

In its recent opinions the Supreme Court has provided such restrictions on
federal injunctions as to further obviate the need for three- judge courts. In
Younger v. Harris, 401 U.8. 37 (1971), the Supreme Court held that injunctive

relief against a state criminal prosecution is not available except in exceptional
circumstances, as where the prosecution is in the nature of a bad faith harass-
ment of the defendant in the exercise of his federal rights,

The Court has also required, as a general proposition, abstention from lllll‘r-
vention by injunction or declaratory relief in ongoing state prosecutions,” and
in situations where the allegedly unconstitutional law has not vet been songht
to be enforced against the petitioners and no threat of irre parable injury is
demonstrated.” The Supreme Court has in other recent decisions mandated ab-
stention from intervention in state eriminal processes which have not vet heen
resolved at the state level” or with respect to issues which may be resolved on
a different basis in pending state litigation.® This pattern of decisions clearly
precludes the sort of precipitous intrusion into state legal processes by a single
federal judge which the original three-judge court act sought to control.

Thus the rationale which gave life to the three-judge court in 1910 has all but
disappeared. We submit that as a general proposition the original reasons for
the three-judge court have been largely dissipated by limiting statutes and deci-
sions controlling the jurisdiction of the federal courts collaterally to review
state laws, that the procedure compounds and confuses rather than simplifies
orderly constitutional decision, and that the burden placed on panels of judgzes
to handle these cases on an expedited basis is onerous in view of the mounting
backlog of cases of no lesser order of priority.

Thank you for this opportunity to express the views of the Judicial Conference
here today.

B Bailen v. Patterson, 369 U 8, 31. 33 (1062).

4 C. Wright, Federal Courts § 50 at p. 193 (24 ed. 1970), See also J, Moore, Pevleral
Practice § 110.03[3] (24 ed. 1070).

& Ramuels v. Mackell, 401 .8, 86 (1971).

% Rowvle v. Landry, 401 17 { : Dyson v, Stein, 401 U8, 200 (1943)

T Perez v. Ledesma, 401 1.8, 8¢ )

8 Byrne v. Karaleriz, 401 T.5 "Ih ! 187 l "




COMPILATION A.—THREE JUDGE COURT HEARINGS BY NATURE OF SUIT, FISCAL YEARS 1963-73

Suits involving State or local
laws or regulations
Review of Reappor- Other
Fiscal year Total ICC orders Civil rights tionment

129 67
119

1971.

1972.... 2

1973..

Percent change: 1973 over 1972..

Note: Percent not computed where base is 25 or less.

Mr. Kastenaremer. For the benefit of the committee, Judge Wright,
and for the record, would you tell us something about the Judicial
Conference and its composition?

Judge Wrigrr. The Judicial Conference was created by an act of
Congress. It is composed of the chief judge of each of the circuits,
each of the 11 cirenits, and one district judge from each circuit elected
by the judges of the circuit so there are 22 members of the Judicial
Conference, chaired by the Chief Justice of the United States. And
the Judicial Conference functions through committees. There 1s a Com-
mittee on the Criminal Law, there is a Committee on Judicial Ad-
ministration, and there is a Subcommittee on Jurisdietion of the Court
Administration Committee of which I happen to be chairman. It is
this subcommittee that drafted the legislation. We sponsored it. The
Judicial Conference now is sponsoring it. We have receded from the
provision for an absolute repeal of 2281 and 2282 insofar as reappor-
tionment cases are concerned, where those reapportionment cases in-
volve congressional redistricting or statewide reapportionment. That
change was added in the Senate Subcommittee on Improvements in
Judicial Machinery and the Judicial Conference has now approved the
legislation in its present form.

Mr. KasTenMEIER. So, we can note that you have been elected among
your peers, I take it to this post.

You testified in the Senate on behalf of a similar measure; did you
not ¢

Judge Wricnr. Yes, sir.

Mr. Kastenmegr, Or actually the same one?

Judee Wricat. The same one.

Mr. KasteNyrier. In essence, as I understand it, presently there are
two bills pending, FI.R. 785 which would repeal the existing require-
ment that orders of the ICC would be subject to three-judge court
proceedings and also S. 782 which would remove cases under the Ex-
pediting Act from three-judge court requirements. I assume the Ju-
dicial Conference supports both of those measures?

Judge WricaT. The Judicial Conference has supported both of those
measures in the past.
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Now, the ICC legislation has been the subject of much discussion
between the Department of Justice and the ICC, the Commission
itself.

And I am not familiar with the bill in its present form because the
controversy there seems fo be as to who will be the named party
in review whether it be the United States or the Commission. What
turns on that is who represents whom in the court of appeals, whether
it be the Commission lawyers or the Department of Justice lawyers.
Now, that is what held the bill up for several years and T understand
that that problem has been resolved.

So the Judicial Conference has in the past approved all versions
of the ICC review bills which eliminate three-judge district courts.

Mr. KastenymeEr. Do T understand that the Judicial Conference
does not object to continuing the three judge court requirements that
come up under the Voting Rights Act of 1965 and the Civil Rights
Act of 19647

Judge Wrienr. That matter has not come before the Judicial Con-
ference. The number of cases generated from those statutes is minis-
cule and it is a matter of no great concern.

Mr. Kastexareier. But I would assume on principle the Judicial
Conference is for the total elimination of three-judge courts except
when you mention the reapportionment or redistricting cases? And
does the Conference make a distinetion in these two classes of cases?

Judge Wricur. The Conference has not been called upon to con-
sider any proposed changes in the three-judge district court provi-
sions in the Civil Rights Act of 1964 or the Voting Rights Act of
1965. And consequently the Conference has taken no position with
reference to any proposed changes. T know of no such proposals and
consequently T am not able to speak for the Judicial Conference with
reference to that matter.

Mr. Kastenmeier. Does the Judicial Conference object to the three-
judge courts as a matter of principle or does it specifically address
itself only to three-judge courts under certain statutory requirements?

Judge Wrignr. Well, T think the Judicial Conference would have
to study any proposal, for example, for changing the three-judge
provisions of the 1964 Civil Rights Act. A case might be of such
concern and importance that it should be treated in the first instance
by a three-judge district court. For example, under the 1964 Civil
Rights Act only the Attorney General can ask for a three-judge
district court and that legislation provides that a three-judge distriet
court shall be convened when the Attorney General asks for it in cases
where he finds a pattern of discrimination in employment, et cetera,
and consequently the Congress thought that this was an area of such
importance that in the first instance a three-judge district court ought
to consider it with the direct appeal to the Supreme Court, which
would expedite the conclusion of the litigation. Now, it is conceivable
that a three-judge district court would still be appropriate in those
kinds of cases, but I am not in a position to speak for the Judicial
Conference in connection with this particular subject.

Mr. Kastenmerer. Precisely, what action did the Judicial Confer-
ence take in connection with three-judge courts or in connection with
repeal of 28 United States Code sections 2281 and 228927
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Judge Wrierr. Precisely the Committee on Court Administration
drafted legislation which would repeal 2281 and 2282. That legisla-
tion was approved by the Judicial Conference and copies of the pro-
posal were sent to the Judiciary Committee of the House and the
Judiciary Committee of the Senate. |

This was several years ago, and it has been the subject of legisla-
tive consideration since that time.

Mr. Kastenmerer. To put your position into a rather different con-
text then, is it your position or the position of the Conference that
these provisions are now a burden as far as cont inuing the three-judge
district courts is concerned but that certain others including the Vot-
ing Rights Act of 1965 and the Civil Rights Act of 1964 and reappor-
tionment or redistricting cases might not be a burden ?

Judge Wricrr. That is correct. The Conference addressed itself to
the burden, exactly. The Conference does not want to challenge the
wisdom of the Congress of the United States in deciding who and by
how many judges cases should be heard.

The Conference does want to call to the attention of the Congress
the burden that results from multiplying the judge power required in
particular cases and the Conference’s view was and is that under 2281
and 2282 the burden is very great,

Over 95 to 97 percent of the three-judge cases, with the exception of
ICC cases, come from 2281 and 2282 and the Judicial Conference was
therefore moved on its own initiative to draft legislation to have 2281
and 2282 repealed.

Mr. Kastenyemer. T understand. And as a matter of fact it does not
speak affirmatively of the retention of other three-judge courts other
than 2281 and 22827

It is merely silent as to whether those courts should continue. if as
a matter of congressional policy as to whether those might still be
necessary, is that correct?

Judge Wricnrr, That would be accurate, Mr. Chairman.

Mr. Kastenmemrr. Do any statisties exist which might be useful
for us to justify to our colleagues in terms of judge man-hours or
cost in dollars, the saving of which would justify affirmative action
on this bill 7

Judge Wricnr. We have made no studies as far as I know. time
studies with reference to three-judge district court cases. All we have
with reference to them is our experience and the bare statistics as to
the number and the increasing numbers. And as I indicated the num-
ber has trebled in the last 10 years. As far as the reapportionment
cases are concerned, they are not a problem. There were only seven in
the last fiscal year, 1973, and only one or two in fiscal 1971,

Mr. Kasrexyeier. Thus far, Judge Wright, I am not aware of any
and I would ask you do you know of any cogent argument that could
be made for the retention of three-judge courts under section 2281 or
2282 by potential litigants or others? Are you aware of any argument
that could be made for retention, '

Judge Wrient. I would think that if the same conditions which
caused the passage of the legislation in 1910 came to pass again, there
would be a basis for considering the legislation. You remember that
legislation related only to attacks on State laws. In 1937, 2282 was
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passed and that involved attacks on Federal laws. There were con-
ditions in 1937 which justified its passage and if those conditions
recurred I would think that serious consideration should be given to
doing something about them. In other words, where I think the Con-
oress has a right to determine in its own mind whether or not there
has been an abusive power on the part of other branches of govern-
ment, where it has jurisdiction in the arvea, then it can act to correet
what it feels is a vice,

Mr. Kasrexyemer. Thank you, Judge.

I yield to my friend from California, Mr. Danielson.

Mr. Da~ierson. I have no questions, Mr. Chairman. Thank you,
Judge Wright.

Imlm Wriarir. Thank you.

Mr. Kasrexyerr. 1 would like to yield to the gentleman from
IMlinois, Mr. Railsback.

Mr. Ramspack. Judge Wright, I wonder if you have any idea what
passage of this bill would mean as far as cutting down on appeals,
direct appeals to the Supreme Court ? I wonder, do you have any idea,
or is it possible to project what this would save as far as your caseload
is concerned ?

Judge Wrigar. Well, actually the number of cases going to the
Supreme Court from three-judge district courts really is only 3 per-
cent of the Supreme Court’s calendar, overall calendar. But, the great
majority of cases reaching the Supreme Court reached the Supreme
Court on an application for a writ of certiorari and those cases as you
know do not always result in appeals or hearings before the Supreme
Court. As a matter of fact, less than 1 in 10 actually result in any
work before the Supreme Court other than the action on the applica-
tion itself. So. even though the percentage is small, the amount of work
required by the Court in these three-judge cases is relatively large
because, as I have indicated, these are direct appeals. Again, we have
no time study which would indicate just how much of a Justice’s time

is spent with these cases.

Mr. Raiseack. And it would also save some time as far as the courts
of appeals are concerned, because they would not have to decide the
jurisdictional qmw.(lnm so it really would help to cut the caseload of
both the Supreme Court and the court of appeals, is that correct?

Judge WrickT. Yes. The jurisdictional aspects of three-judge courts
present a real problem.

One judge 1s asked for three-judge court. The chief judge of the
eireuit says no and then where do you go from there?

One judge gets his three-judge district court and then they decide
that three jmlfrm really are not necessary. And then do you go to the
Supreme Court or do you go to the conrt of appeals? It has been very
unsatisfactory. Maybe there is a better way to do it but it has not been
done proper ly up to this time.

Mr., Raiuspack. Let me just ask you one last question. The bill
before us does not repeal section 1253 which relates to the direct ap-
peals from decisions of three-judge courts. I will just read it to you.

It says “Expect as otherwise provided by law, any party may ap-
peal to the Supreme Court from an order granting or denying after
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notice and hearing an interlocutory or permanent injunction in any
civil action, suit or proceeding required by any act of Congress to be
heard and determined by a district court of three judges.”

We still are leaving intact a three-judge court in certain cases like
the reapportionment cases, and also the voting rights cases and civil
rights cases. I am just wondering, trying to recall if those cases, the

civil rights cases, are those characterized as civil cases where they are
seeking injunctive relief?

Judge Wricnr, Yes they are and you have read the statute right.
Direct appeal to the Supreme Court would be preserved in those cases
where three-judge district courts are preserved. But as I have indicated
before the number of such cases is very small,

The reapportionment cases were seven last year and the number of
the ones under the Civil Rights Act was even fewer, if my recollection
is right, as well as the ones under the Voting Rights Aet. So those
cases really have not presented a problem. The cases that do present the
problem, and that is merely because of the numbers, are the cases that
arise under 2281 and 2282,

And I might say also that there is no opposition really to this bill
as far as we can tell. The subcommittee in the Senate on Improve-
ments in Judicial Machinery sent letters to the Attorney General of
every State in the Union and asked for their comments on the bill,
because there was some thought that perhaps because three-judge
district court legislation had its genesis in protecting the States, there
would be some reason why the States might want to retain the legis-
lation; 38 attorneys general did not even answer the request of the
subcommittee and of the other 12, 3 were in favor of the legislation,
and about half a dozen misconstrued what the legislation was all about
and there were 1 or 2 who really were opposed to it.

Mr. Ramseack. Then in addition the sponsors of the bill are really
providing some additional protection for the States by giving them
notice where as now they would not be getting such notice in certain
cases !

Judge Wricnr. Not only notice, but the right to intervene on the
part of the Attorney General.

Mr. Ramssack. Right. The right to intervene. Thank you.

Mr. Kastexyeier, The gentleman from Massachusetts, Mr. Drinan.

Mr. Drixax. Thank you very much for coming. Judge Wright. It
s very nice to have you here.

Judge Wricrr. Thank you.

. ¥

Mr. Drixax. One question I have about the incidence of civil rights
litigation for a three-man district court. In the compilation after your
fine statement, I see that civil rights in the last 10 fiscal vears. with
three-judge Federal courts, has increased from 19 in fiscal years 1963
to 183 in 1973. And it is very interesting to note that between 1969
and 1970 the number of civil rights cases with three-judge courts
doubled from 81 to 162. I do not fully understand, therefore, vour
statement when you say that the incidence of three-judge Federal
courts in civil rights cases is miniscule.

Judge WricHT. I was referring to the special three-judge district
court cases under the Civil Rights Act of 1964, not under 2281 or

25-400—74—
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2089, T was referring only to those limited civil rights cases, for
three-judge district court cases provided for in the Civil Rights Act
of 1964 where the attorney general may ask for a three-judge district
court in cases where he finds a pattern of discrimination in employ-
ment. in schools, or whatever. But that is a very limited, very limited
group. There have been some under the Voting Rights Act of 1965
certainly as you know. But under the 1964 act there have not been
any or any greater number.

Mr. Drixaw. Judge, would your proposed statute touch that par-
ticular arvea?

Judge Wricrr. Not at all. Not at all.

Mr. Drixax. All right. So, these 183 under civil rights would not
be touched by this proposal you make?

Judge Wricar. Not at all.

Mr. Drixan. You would be relieved by the ICC orders of 52 each
year but then on the others, the 78, would all of them or most of them
be taken care of by your proposal ¢

Judge Wricar. The 1CC orders are the subject of other legislation
which hopefully will pass soon. The other part of the statement is
correct.

Mr. Drinax. Seventy-eight would be eliminated ?

Judee Wricnr. Yes.

Mr. Drinax. Well, I always find you very persuasive, judge, and I
see no difficulty in accepting what you said so eloquently today. Thank
you.

Judge Wricnr. Thank you.

Mr. Kastexmeier. Just a follow up then on the line of inquiry pur-
sued by Mr. Drinan. In fact, under your present figures, we would be
relieving the court, the court system, of providing a three-judge dis-
trict court in 78 of 320 cases, in somewhat less than 25 percent of the
cases, and the burden under present figures would be relieved so we
should not misunderstand that this is the lion’s share of the cases. It
is, in fact, a minority of the cases, a quarter of them perhaps?

Judge Wricur. Maybe my mathematics are inaccurate, but this is
the lion’s share of the cases. The only case, looking at the compilation
for 1973, fiscal 1973, the total of the three-judge cases, district court
cases, is 320. Only 52 are ICC orders. Those 52 would not be affected
by S. 271.

Mr. Kasrexyeier. Right.

Judge Wricnr. The seven reapportionment would not be affected.
But, all of the others, more or less all of the others would be affected,
with the possible exception of any voting rights cases under the Vot-
ing Rights Act of 1965 that might be included in the other actions.

Mr. KastenMEerer. I understood you to reply to Mr. Drinan, in reply
to Mr. Drinan to say that the civil rights cases numbering 183 would
not be affected by this legislation. Did I misunderstand you?

Judge Wricnr. I did not intend to say that if I did. What I did
intend to say was that civil rights cases brought under the special
provisions of the act of 1964 which require a three-judge district court
when the Attorney General of the United States certifies the neces-
sity—they would not be affected and the number of such cases has been
very, very small.

Myr. Kasrexmeier, Let me put the question this way to you, Judge
Wright. How many civil rights would be affected, that is, how many
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civil rights cases are presently brought to a three-judge district court
under 2281 and 22827 That of course we need to know.

Judge WricnT. In fiscal 1973 1 would say close to 183.

Mr. Kastexsemer. So all of those, all of those—well, so that the
three-judge district court would not be available for civil cases under
2981 or 2282 henceforth and that presently is nearly 183 cases?

Judge Wrrcurr. That is correct.

Mr. Kastexmemer. And I think that raises a question. Do civil
rights advocates accept this change? Do they know about it and do
they realize they will not have the option of having a three-judge dis-
trict court under 2281 and 2282 henceforth ¢

Judge Wrigrr. I understand that the Civil Rights Commission, at
the time it was chaired by Father Hesburgh, was contacted informally
by the Subcommittee of the Senate Judiciary on Inprovements in
Judicial Machinery and asked for its views on 8. 271. It dit not take a
position against it, and so I would assume that this is a fairly good
indication that the eivil rights people across the country are satisfied
now to have one Federal judge handle their cases initially.

Mr. Kastenmemr. Yes. The only reason someone might infer a dif-
ferent response on their part is the fact that as recently as fiscal 1972
they have been employing or entering into three-judge district courts
in as much as 183 cases, more than half the total consisting of requests
for three-judge district courts, and, therefore, one must believe that
they feel that this is a desirable and favorable forum for them.

So it may be that the Civil Rights Commission has decided it can
forgo the three-judge district court but one still is left with the im-
pression that currently it is being widely used in civil rights cases by
some litigants.

Judge Wricnr. The figures here would support exactly what you
say.

[ Subsequently, Judge Wright submitted the following.]

U.8. CouRrT OF APPEALS,
Washington, D.C. October 10, 1973.

Hon. RorerT W, KASTENMEIER,
Rayburn House Office Building, Washington, D.C.

DEAR CONGRESSMAN KASTENMEIER: At the hearing this morning you pointed
out that of the total of 320 three-judge district court cases for fiscal 1973, 183
were “civil rights” cases, as shown in the statistics compiled by the Administra-
tion Office of the United States Courts. You also suggested that if the eivil rights
litigants in these 183 cases chose a three-judge distriet eourt, it might be possible
that civil rights groups who bring such cases would be opposed to 8, 271, I regret
that I was not quick enough to make a proper response to your suggestion. When
an action is brought for an injunction restraining the enforcement of a state or
federal statute on the ground of unconstitutionality, under 28 U.S.C. §§ 2282 a
three-judge districet court is required. The litigants have no choice. Both Section
2281 and Section 2282 state that such an injunetion *shall not be granted by
any district court or judge thereof unless the application therefor is heard and
determined by a distriet court of three judges under section 2284 of this title.”

I am advised that the Administrative Office is going to furnish the Subcommit-
tee with a breakdown of the 183 three-judge district court cases filed in fiseal
1973 shown in its compilation as involving civil rights. It appears that a large
number of the 183 cases are only tangentially related to civil rights.

It was a pleasure to appear before your Subcommittee this morning.

Sincerely,
J. SKELLY WRIGHT.

Mr. KastenseimEr. Thank you.
Mr. Drixax. Could 17 Would the chairman yield for just a minute?
Mr. KASTENMEIER. Yes.
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Mr. Drixan. 1 am afraid I misunderstood Judge Wright. If that
is the case and if T may pursue this just a moment I am looking for-
ward to the testimony here of Mr. Dixon for the Department of Jus-
tice where on page 8 he says that S, 271 would not eliminate all
three-judge courts. Such cou rts would be retained in certain 1CC cases
and certain civil rights cases. I am still uncertain which civil rights

cases will be retained and which will not. Am I to understand that all
183 of these cases would henceforth be ineligible for Federal three-
judge Federal courts?

Mr. Kastexyeer. I T understood the response to me it was that
only insofar as they are pursuing under 2281 or 2282 which have
been the lion’s share of the 183 current eases.

Mr. Drixax. Well in view of that Mr. Chairman I would sugeest
that the Leadership Conference be asked to testify or to submit a
statement and that other activist groups that do in faet litigate on
behalf of civil rights and civil liberties be given notice of this hear-
ing and that we get their views on the matter,

Mr. Kastexmemr. 1 yvield to the gentleman from Towa.

Mr. Mezvixsky. I just want to thank Judge Wright and T have no
questions Mr. Chairman.

Mr, KastexymEeier. If there are no further questions we are grateful
to you, Judge Wright, for your appearance this morning. And the
chair will say we will try to ascertain whether or not there is any
interest, following the suggestion of Mr. Drinan, among civil rights
litigants in retention of the three-judge district court.

Judge Wricir. I think that that would be an excellent idea. If three-
judge district court cases are still being sought by civil rights litigants
then they ought to be heard first to determine whether or not they
believe the three-judge district court should be retained to protect
their interests.

Mr. Kasrexyerer, Thank you, Judge.

Judge Wricirr. Thank you, 'rent]mll(-n

Mr. Kasrexaerer. The Chair would next like to call on the Hon-
orable Edward J. Devitt, chief district judge of St. Paul, and the
Honorable Arthur J. Stanley, Jr., senior distriet judge, TLeaven-
worth, Kans.

May I say I would ask you both to come up and each make a sepa-

rate presentation, hnt because it is my understanding that the thrust of
your presentations is very much in the same area it might be useful
to ask you both to appear in tandem before the committee.

We appreciate your appearance this morning, and may I ask Judge
Devitt, who is listed first, to proceed.

TESTIMONY OF HON., EDWARD J. DEVITT, CHIEF DISTRICT JUDGE,
ST. PAUL, MINN.; AND HON. ARTHUR J. STANLEY, JR. U.S.
SENIOR DISTRICT JUDGE, LEAVENWORTH, KANS.

Judge Devrrr. Mr. Chairman and members of the committee, this is
a noqtalmc occasion for me because 26 years ago I sat on the House
Judiciary Committee and in fact, Judiei iary Committee No. 3.

Mr. Kastexyeier. As a matter of fact, I did not know that and 1
am pleased to know that. Times have (‘]mngv(l greatly and the com-
position of the committee is very different.

Judge Devrrr. All of my colleagues have left with Mr. McCullough
and \Iann} Celler leaving. I really did not sit on the committee be-
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cause at that time in 1947, in the Old House Office Building there were
only 26 seats on the dais and there were 28 Members and the lowest
Member on one side, and I , the lowest Member on the other, sat in
large red chairs on the sidelines. So, during my abortive career I never
was really elevated as you gentlemen are.

Mr. Kasrenyemee. It took me, I think, five terms to rise from the
lower echelon to the higher echelon of chairs of the Judiciary
Committee,

Judge Devirr. My statement will take about 3 minutes. T will file a
summary of if.

Mr. Kasrexyerer. Without objection, your statement will be re-
ceived and made a part of the record and you may proceed.

[ The statement of Judge Devitt follows:]

TestIMONY oF Epwarp J. Devirr, CHIER Jupae, U.8. District Court, DISTRICT
oF MiINNESoTA IN SupporT oF H.R, 8285, PROVIDING FOR SIX-MAN JURIES IN
Civin. Cases BErFore Juprcrary CoMurrTee, 1S, HoUSE oF REPRESENTATIVES,

SUBCOMMITTEE NUMBER 3, WASHINGTON, D.C., Ocroser 10, 1973

I urge favorable consideration of H.R. R285 providing for uniform six person
juries in all ¢ivil cases with two peremptory strikes a side. Our District of Min-
nesota was the first to adopt a six-man jury rule, in November 1970. Rules pro-
viding for juries of less than 12 members now have been adopted in sixty-three
districts and on June 21, 1972, the United States Supreme Court in Colgrove v.
Battin, 93 8. Ct. 2448, approved the practice.

In the three years since the District of Minnesota adopted its six-man rule,
I have corresponded and conferred with fifty or more United States district
Judges concerning rules providing for juries of less than twelve persons.

These contacts lead me to conclude that the judges operating under rule pro-
viding for less than twelve person juries have heen completely satisfied with
them. These judges report that implementation of such rules results in an ap-
preciable saving of time for the court and its supporting personnel in ealling,
impaneling, interrogating, polling and otherwise managing the jury panel. Six
jurors move in and out of the Jury box in a shorter time than twelve, Six ex-
amine exhibits during trial more quickly and it is likely, though difficult to sub-
stantiate, that six come to a unanimous decision more gquickly than twelve. Our
experiences indicate a substantial cost reduction through the use of the six-man
jury.

Our experience in Minnesota also indiecates that the verdicts of smaller juries
are just as reasoned and sound, and are based on the same care and considera-
tion of the evidence and faithful observance to the court’s charge as are the
verdiets of the traditional twelve-man jury.

The United States Supreme Court has expressed confidence in the reliability
of verdicts reached by juries of less than twelve, Justice White observed in
Williams v. Florida, 339 U.S. 78, 90 8.Ct. 1803 (1970) :

“% * * Certainly the reliability of the jury as a fact-finder hardly seems likely
to be a function of its size.”

The Court concluded there is little reason to think that the proper goals of the
jury

Y% % % are in any meaningful sense less likely to be achieved when the jury
numbers six, than when it numbers 12—particularly if the requirement of una-
nimity is retained.” Williams, p. 1906, 8.Ct.

The practicing Bar in Minnesota has expressed general satisfaction with the
rule. Similarly my fellow judges report that counsel in other sections of the
connfry have aceepted similar roles in a similar manner.

The six-man jury rule is well on its way to becoming a recognized part of trial
practice in the federal courts and, in my view and experience, is a meritorious
improvement in judicial administration,

But legislation such as H.R. 8285 is needed to achieve a very desirable uni-
formity in jury size and practice in each of the federal distriets and to reduce
the number of peremptory challenges from three (now required by 28 U.S.C.
1870) to two to comport with the smaller dize of the jury. I also favor retention
of the requirement for unanimity unless the parties stipulate otherwise.

I urge favorable action on the proposed legislation.
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Judge Devrrr. Thank you, Mr. Chairman. )

The district of Minnesota was the first district to adopt the six-man
jury rule and we did that in November of 1970, Since that time there
have been 63 district courts out of the 94 which have adopted rules
providing for juries of less than 12 persons. All of those rules in the
63 districts are not the same however.

I represent to the committee that in the 3 years since we have op-
erated under the rule T have spoken to, T suppose, between 50 and 100
.S, district judges about rules providing for juries of less than 12
persons. And almost uniformly they favor these rules. They report
to me that the lawyers in their various districts express general satis-
faction. The gist of their satisfaction is that the courts and supporting
personnel save appreciable time in calling, impaneling, interrogating,
polling, and otherwise managing the jury and a meritorious byproduct
1s that a substantial amount of money is saved by virtue of it.

The district courts now, by virtue of the Supreme Court decision,
are able to go ahead and operate under the six-man jury rules. But,
there are two single reasons why this bill should be passed.

One of them is to achieve uniformity and the second one is to reduce
the number of preemptory challenges from three on a side which is
now required by the law to two on a side to more nearly comport with
the balance of the total size of the new six-man jury.

[ know of no opposition to the rule. There was opposition to the
Supreme Court deciding that we had authority to adopt the rule, but
the Supreme Court has now said it is a proper thing to do.

I think it is essential now that we have uniformity in the Federal
system, and I think it is essential that we reduce the number of pre-
emptory challenges on the present six to a total of four.

So, I urge favorable consideration of this legislation.

Mr. Kasrexyeier. Thank you, Judge Devitt.

Judge Stanley, you may proceed, sir.

Judge Staxrey. Thank you, Mr. Chairman.

Mr. Kastenaerer. In any way you choose.

Judge Sranvey. I, too, have submitted a prepared statement, and
heeding the chairman’s admonition, I would like, if it is all right, to
just briefly summarize that statement at this time.

Mr. Kastenymerer. Without objection, the Chair is pleased to receive
and make a part of the record a 17-page statement by Judge Stanley.

[ The statement of Judge Stanley follows:]

STATEMENT OF SENIOR DISTRICT JUDGE ARTHUR J. STANLEY, JR., CHAIRMAN OF
THE JUDICIAL CONFERENCE COMMIT ON THE OPERATION OF THE JURY SYSTEM,
Ix Favor oF H.R. D, BEFORE THE SUBCOMMITTEE 0x Courrs, CIVIiL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE OF THE HOUSE (COMMITTEE ON THE
JUbICIARY

Mr. Chairman and Members of the Subcommittee, I am Judge Arthur J. Stan-
loy, Jr. of the United States District Court for the District of Kansas, and appear
here today in my role as Chairman of the Committee on the Operation of the
Jury System of the Judicial Conference of the United States, I appreciate the
izvitation to testify in support of H.R. 8285, and to convey the Conference's rec-
vmmendation that the bill be enacted, but with the snggestion that the provi-
sions in 8. 2057 relating to unanimity, and peremptory challenges in multiple
party cases be substituted in H.R, 8285,

I preface my remarks with the statement that the Judicial Conference has
thrice recommended legislation providing for six-member juries in eivil cases.
At its April 1972 session, the Conference supported H.R. 13496, then pending
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in the 92nd Congress; and at its April 1973 session, the Conference indicated its
support of H.R. 8285 as introduced in the first session of the 93rd Congress. It
has again endorsed H.R. 8285 as its Setember 1973 session with the additional
suggestion indicated above in a letter forwarded to the Chairman of your
Committee,

In a landmark decision of June 22, 1970, the Supreme Court in Williams v.
Florida, 309 U.S. 758, held that the Sixth Amendment does not require a twelve-
member jury in a state court eriminal prosecution. With extensive documentation
in the footnotes, the Court found that history afforded few if any reasons why
the number of jurors has been fixed at twelve. The religions explanation by
Lord Coke of the number of twelve—twelve apostles, twelve stones, twelve tribes,
ete.—was not persnasive to the Court, nor was the explanation that the number
twelve was chosen because that was the number of the presentment jury from the
hundred, from which the petty jury developed. Rather, the Supreme Counrt con-
cluded that the twelve man feature of the jury appeared “to have been an histori-
cal accident, unrelated to the great purposes which gave rise to the jury in the
first place.”

While Willizins did not reach the issue of whether a six-person jury was per-
missible in a civil case under the Seventh Amendment, and various related stat-
utes and rules, that issue was resolved in Colgrove v. Battin, 413 U.8. 149, handed
down on June 21, 1973. In Colgrove, the Court concluded that additional refer-
ences to the “common law"” which oceur in the Seventh Amendment, do not sup-
port an interpretation that would engraft a specific number—a formal charac-
teristic—within its provisions. The Court found that a jury of six satisfies the
Seventh Amendment guarantee, noting :

“What is required for a ‘jury’ is a number large enough to faciltiate group
deliberation combined with a likelihood of obtaining a representative cross sec-
tion of the community. ... It is undoubtedly true that at some point the number
becomes too small to accomplish these goals, but, on the basis of presently avail-
able data, that cannot be conclnded as to the number six."?

Colgrove thus firmly established that the number twelve is imbued with no
more magic with respect to the right of trial by jury under the Seventh than
the Sixth Amendment. The fact that the ancients, with an eye to the twelve
signs of the Zodiac or the twelve phases of the moon, may have found twelve to
be a fortuitous number, has not been considered of sufficient evidentiary weight
to crystallizing the size of a petit jury at that number.

On the basis of these Supreme Court decisions sustaining the legality of
smaller juries for the trial of civil eases, 63 district courts have provided for
juries of less than 12 by loeal rule of court. I should point out that these local
rules in no way obviate the need for this bill. Tts passage will ereate that neces-
sary uniformity and equality of treatment which is accorded all litigants in our
federal courts. Further, it would eliminate any tendenecy for fornm shopping by
those who believe that verdicts are a funetion of size, and would reduce and
make uniform the number of peremptory challenges to comport with the lesser
size of the jury (which requires an amendment of present 28 U.S.C. 1870).
‘assage of the bill would tend to dispel any brooding legal problems that are
present when there exists a diversity of jury procedures in two or more dis-
tricts where a case may be originally filed or between which a case may be trans-
ferred. Finally, passage of the bill wounld quiet the objection found in the dis-
senting opinions of Justices Douglas and Powell in Colgrove v. Battin that crea-
tion of six-man juries by local rules exceeds the rulemaking power of the dis-
trict courts, and would at least meet one criticism posed in Mr. Justice Marshall’s
dissent (joined by Justice Stewart) that:

“In the past, we have therefore given great deference to legislative decisions
in cases where the line must be drawn somewhere and cannot be precisely de-
lineated by reference to principle.”

1In Colgrove v. Battin, the Supreme Court In fact found affirmative evidence that no
substantial difference exists between twelve and six-man juries, The Court noted (8lip
Op.. p. 11, footnote 15) :

“In addition, four very recent studies have provided convineing empirical evidence of
the correctness of the Williams conclusion that ‘there is no discernible difference between
the results reached by the two different-sized juries.’ Note, Six-Member and Twelve-Member
Juries : An Empirical Study of Trial Results, 6 U. Mich. J. J. Reform 671 (1973) : Instifute
of Judicial Administration, A Comparison of Six- and Twelve-Member Civil Juries in New
Jersey Superior and Connty Courts (1972) : Note, An Empirical Study of Six. and Twelve-
Member Jury Decislon-Making Processes, 6 U, Mich, J. L. Reform 712 (1973) : Bermant &
Coppock, Outcomes of Six- and Twelve-Member Jury Trials: An Analysis of 128 Civil Cases
in the State of Washington, 48 Wash, L. Rev. 593 (1973)."
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The legal issue, however, does not control the policy issue: Are there sub-
stantial advantages in reducing the size of a civil jury wh h offset the advan-
tages of a larger participation by the citizenry in the judicial process? We
think there are.

I should make clear at the outset that we are not now suggesting any dimi-
nution in the size of the federal criminal jury; such a reduction would be gov-
erned by entirely different policy considerations. It might be useful first to
deseribe these differences.

First, the issue in a criminal case is essentially a public one, relating as it
2oes to an accusation of public wrong, for which a sanction may be imposed.
There is more validity in the argument that a panel drawn to judge the facts of
a publie erime and to render a verdiet on behalf of the people of the United
States shounld represent a broader spectrum of the population. Every person has
a stake in a eriminal trial. The framers of our Constitution, therefore, broadly
extended the right of trial by jury to all criminal cases, except for the most
mizxor Public participation in such trials thus was made explicit by Article ITI,
Section 2, and the Sixth Amendment to the Constitution.

The right of trial by jury in civil litigation, however, was limited. The jury
trial gnarantee of the Seventh Amendment extends only to “suits at common law
where the value in controversy shall exceed twenty dollars . . .”, thus denying
the right of jury trial in minor litigation (by standards of the late 18th century),
as well as in the courts of equity and admiralty, which obviously were not and
are not less important than suits for damages in the courts of law, The prin-
eipal funection of the jury in civil cases is to adjudicate disputes of private
rights arising principally between private individuals. The requirement of
proportional representation of all segments of the community on the jury panel
is less critical than in the eriminal case where a matter of general publie con-
cera is at issue.

Some praetical illustrations may be useful. In fiseal year 1973, the great
majority—approximately 68¢,—of civil jury cases handled by the federal courts
were tort cases (2,437 of a total of 3,607 civil trials). The questions in these cases
are generally concerned with whether one or more of the parties acted negli-
gently: whether the negligence was the proximate cause of property or per-
sonal damages: and the amount of these damages., Judgments on such issues do
not necessarily call for a broad consensus of the entire vicinage, but an ad hoc
judgment of the merits of a narrow controversy between very few persons. Why
cannot six, as adequately as twelve, decide that a driver failed to use reason-
able eare in entering an intersection? The quality of judgment is not an arith-
metical function of the number making the judgment. The six will have been
just as carefully questioned on voir dire examination to detect any cause for
challenge as wounld the twelve, Each of the six will be ealled upon to resolve
the same issue and to exercize a dispassionate judgment in reaching their ver-
dict, Note also that under the Jury Selection & Service Act of 1968, any jury
must be selected at random from voter lists as a cross-section of the greater
community. This will maintain the melange of diverse viewpoints—economie,
social, racial, and so forth—upon which the concept of a right to trial is based.
In short, the trust that we propose in the jury is not diminished by redunetion of
the group from twelve to six.

ADVANTAGES OF REDUCTION

Thosze with empirical knowledge of the funetioning of a smaller jury state that
the nse of snch juries saves time in the selection process and is less expensive.®

2 Jolner, “Jury Trials—Improved Procedures,” 48 F.RD. 79 (1969), Tamm, “The Five-
Man Civil Jory @ A Proposed Constitutional Amendment,” §1 Georeetown 1., J. 120 (1962),
Tamm, “A Propogal for Five-Member Civil Jurles in Federal Conrts,' 50 AB.AJ. 182
(1964), Six-Memhber Jurles Tried In Maszsachusetts Distriet Conrt, 42 J. Am, Jnd, Boe, 136
(1958). Phi &, “A Jury of Bix in Al (as a0 Conn. R, J. 854 (1958). Wiehl, “The
Six-Man Jury,” 4 Gonzaga L. Rev. 35 (1068), Angelll, “Six-Memher Jurles in Civil Actions
in the Federal Jndicial System,"” 3 Reton Hall T. Rev. 281 (1972). Devitt, “The Six-Man
Jury in the T al Court,” 528 F.R.D. 273 (1971), Cronke, ‘“Memorandum on the Admis-
sibilite and Constitetionality of Six-Man Jurfes and 5/6 Verdiets in Civil Cases” 44
N.Y.S.B.J. 885 (1972). Kaufman, “Harhingers of Jury Reform,” 58 AB.A.J. 695 (1972).
Cronin, “Six-Member Juries in Distriet Conrte” Boston Bar J, (Apri] 17 ). "New Jersev
Fxneriments With Six-Man Jury.” ABA Bull., Seetion of Judielal Administration, Ma¥y
1066, at 6. Thompson, “What Is the Magle of “12°?" 10 Judges’ Jonrnal 88 (1971). Lum-
hard, “Let the Jnry Be—Bnt Modifled,” T Trinl 17 (November—December 1971). Adminis-
trative Office of the United States Conrts, Jury Utilization in the TTnited States Conrts.
Marvland State Bar A=an, of Tudicial Administration Section Council, Committes on
Juries Report (Balti,, Md, 1971), 20 pp.
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These are cogent observations since a 509 reduction of the jury size greatly
diminishes the number of names that must be considered from the first stage of
the qualifying process, at the point when names are taken from voter lists, up
to the time when a jury panel is ultimately summonsed to a particular trial
part. Since often dozens of names must be used to get one name qualified for
jury service any diminution in the ultimate number needed reduces the amount
of valuable court-clerk time spent in the selection process by reducing the num-
ber of mailings of qualification forms, summonses, and other communications,
as well as other time spent in jury administration.

A reduction in jury size also can reduce the number of persons actually sum-
monsed for a specifie trial part. The number actually sent to the hearing room
is frequently over twice the number needed for jury service because of chal-
lenges, alternates, disqualifications, excnses, ete. Thus, a reduction from twelve
to six would result in a reduction of twelve or more in the jury panel initially
sent to the trial part. 3

A reduction in the size of the jury should lessen the amount of juror time
spent waiting in the assembly room because a smaller group can be more easily
and quickly embled and sent to trial parts. A frequent complaint received
from jurors concerns the tedium of endless hours of waiting to serve. Indeed,
in fiscal year 1073, 43.59 of paid juror time was spent not in hearing cases but
in “standing by”.

Additionally, the voir dire examination of smaller groups expedites the entire
process of examination and challenge, The diminution in jury size coupled with
the bill's reduction from three to two of the number of peremptory challenges
allowed to each side will reduce the time spent by judges, attorneys, and jurors
in conducting voir dire examination,

The expense of calling larger panels is an important consideration and repre-
sents a substantial portion of the judicial budgef. In passing the Jury Selection
and Service Act of 1968, Congress allowed jurers a fee of $20 per day plus trans-
portation and subsistence expenses where appropriate. This increase made it
additionally important that the limited funds appropriated to the Judiciary be
wisely employed. A reduction of the size of civil juries is a move in that
direction,

The savings in administrative effort, in waiting time, in time needed to assem-
ble jury panels and send them to jury parts, and in time needed to conduet the
voir dire will be a factor in reducing the tremendous backlog in e¢ivil jury
frials. Each succeeding year reveals more civil cases filed than terminated.
Last year (1973), there was a 0.39% increase in pending eivil ecases over the
year bhefore, This small increase is almost a reversal in the upsurge in civil
pending cases. This was the smallest year-to-year increase gince 1959 when fed-
eral district courts recorded 63,796 pending eases compared to 101,333 at the close
of fiscal year 1973. This represented an increase of 599% in the last 15 years.
For federal civil jury trials, the median time between the point when issue is

ined and the commencement of actual trial is 14 months, although this time

3 4 33 months in one district during 1978 (Pa.E,). The reduction of
the jury would aid the effort to eliminate extreme delay in jury trials. As
United States Cireuit Judge Edward A. Tamm pointed out a decade ago:

“Modern conditions, i.e. ever incr ng congestion and delay in the federal
courts, mounting costs—monetary and social—of the jury system necessitate its
serious reform in the interest of efficiency and economy if the jury system is

to survive," *

COMMENTARY OF JURISTS AND LEGAL WR

Probably the most compelling argument for the reduction of the size of the
i jury is the favorable reaction of the federal judges who have conducted
trials with six-man juries. Chief Judge Edward J. Devitt, a pioneer in this
area, reported to the Iighth Cireunit Judicial Conference on June 28, 1971 ;

“The successful use of six-man juries in civil cases in the Federal Distriet
Court of Minnesota has resulted in improved efliciency at less cost without
sacrifice of legal rights and argues for nationwide employment of juries of less
than twelve in civil cases in the Federal courts.

“The Minnesota experience, although based on a limited period of five months
of actual operation, has evoked expressions of complete satisfaction with the

8 Tamm, "The Five-Man Civil Jury: A proposed Constitutional Amendment”, 51 George-
town L. J. 120 (1962).
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innovation from judges, lawyers and litigants, has materially shortened trial
time, increased judicial efficiency and resulted in substantial financial saving
to the government in jurors' fees and expenses,

“The Judges of the Court have been completely satisfied with the new Rule.
The practice under it permits an appreciable saving of time for the Court
and its supporting personnel in ealling, impaneling, interrogating and other-
wise managing the jury panel. Obviously it takes less time to poll six jurors
than twelve. 8ix move in and out of the jury box in a shorter time. The same
time saving is true in the jurors' examination of exhibits during trial. It is also
likely, but difficult to substantiate, that six can come to a unanimous decision
more quickly than twelve.”

Conversations with other judges who have had experience with smaller juries
reaffirms a belief that this bill is a wise and well-considered move toward
greater efliciency and fairness in the jury trial process.

The Administrative Office of the United States Courts is conducting continu-
ing studies of juror utilization and will undounbtedly have more detailed
information on utilization statistics for those courts that have adopted the
six-member civil jury, The Administrative Office of the United States Courts
has projected cost savings for budgeting purposes in the use of six-man eivil
juries. I understand that its report on this subject will be submitted as a
separate exhibit fo this committee. However, it might be said generally that
given eflicient jury utilization and given the fact that the smaller jury results
in smaller panels called to the courtroom, the savings in juror fees and other
costs of maintaining juries would inevitably follow,

There is, of course, some opposition, One highly eminent commentator, Pro-
fessor Hans Zeisel of the University of Chicago, disputed the arguments of
Williams v. Floride and its conclusion that a smaller jury would save time and
money, His thesis was that even without specific data, it is possible to demon-
strate that the six-member jury must be expected to perform quite differently
than the twelve-member jury.' Other commentators have been critical of the
Wiiliams case, arguing that size may affect the outcome of the verdict.® These
arguments, however, have more validity in assessing the effect of reducing the
size of a eriminal jury, with which we are not here concerned. Moreover, as
I have previously noted, the Supreme Court in Colgrove stated that it was
unpersuaded that there is a discernible difference between the results reached
by the two different sized juries,”

It is unnecessary to reexamine the validity of Williams, or the proposition
that publie attitudes toward crime and punishment are so polemic as to require
representation of a larger spectrum of diverse attitudes in the jury panel. That
observation is not wholly relevant to the limited fact-finding function of a ecivil
jury in any normal situation. Predisposition to bias in a eivil case is not a
function of jury size, and certainly is not rarer in a jury of twelve than a jury
of six. The rational method of eliminating bias is not by inecreasing the size of
the jury, but by challenging those prospective jurors who reveal some predis-
position to bias at voir dire. I would venture that if any presumption is per-
missible it would be that it is easier to find six than twelve objective jurors,

Moreover, there is no evidence that a civil jury of six will perform differently
than one of twelve, or that decisions on the issues of fact as they affect two
private parties would vary, or that any private litigant would be otherwise dis-
advantaged by having his case presented to the smaller panel. Indeed, a study
completed by the Institute of Judicial Administration indicates that there is
no disparity in performance. The study was performed in New Jersey Superior
and County courts, where the parties may choose a jury of either six or twelve,
and involved 492 six-member juries and 180 twelve-member juries. Ninety-seven
percent of the judges responding to a questionnaire indicated they believed
either a six-member jury was more appropriate or not of consequence. Moreover,
the instance of agreement by the judges with the jury’'s liability verdict and
award of damages was substantially the same for the six and twelve-member
juries. Lawyers were of the view that the size of the jury affected the verdict
in less than ten percent of the cases sampled. In light of this apparent equality

4 Zelsel, “And Then There Were None: The Diminution of the Federal Jury,” 38 U. of
Chi. L. Rev. T10 {1970).

5 Note, “Effect of Jury Size on Probability of Conviection—An Evaluation of Williams v.
Florida,” 22 Case Western L. Rev. 529 (1971) ; Note, “Defendant’s Right to a Jury Trial—
Is Six Enough?”, 59 Ky. L. J. 997 (1970-1971).

9 See footnote 1, supra.
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of performance, it is highly advantageous to the eivil litigant who has an inter-
est in reducing his skyrocketing litigation costs to have the case processed more
expeditionsly and inexpensively.

At the outset, I mentioned that the Judicial Conference at its September 1973
session made two suggestions for additions to H.R. 8285 to include two features
suggested by a pending Senate bill, 8, 2057. The first of these suggestions is that
statement in 8. 20567 that in civil cases:

* . the verdict of the jury shall be unanimous, unless the parties stipulate
otherwise.”, should be incorporated in H.R. 8285, This would assure that less
than unanimous verdicts of six-man juries would not be mandated in the federal
Jury system. This provision would preclude at the federal level the sharp clash of
opinion on the subject of unanimity of state jury verdicts reflected in the
Supreme Court’s decisions in Johnson v, Louisiana, 406 U.S, 356 (1972), and
Apodaca v. Oregon, 406 U.S. 404 (1972).

The second suggestion relates to peremptory challenges. The Conference
clearly favors the reduction of peremptory challenges in civil cases from three
to two, but feels that the situations presented in multi-party litigation are so
diverse, that some discretionary flexibility should be given the trial judge., The
following language is therefore recommended as an addition to H.R. 8285:

“Weveral defendants or several plantiffs may be considered as a single party for
the purposes of making challenges if their interests are similar, or in any such
case the court may allow additional peremptory challenges and permit them to be
exercised separately or jointly.”

CONCLUSION

We believe that H.R. 8285 in no way dilutes the ancient right to trial by jury
of civil eases, Rather, it fortifies that right, Faced with a serious backlog of ecivil
ciases, the time lag in reaching a case for jury trial has been extended increas-
ingly. During this period of delay, witnesses disappear, evidence is lost, and
memories fade, while attorneys' fees rise.

The Federal Judiciary is constantly attempting to reduce the time lag between
the filing of a complaint in the civil case and the trial day. Smaller juries
undoubtedly will be a major step in this effort. At the ontset, fewer names of
potential candidates need be considered. The total number of persons summoned
for jury service ean be reduced. The panels sent to trial parts can be smaller and
more manageable, By virtue of both the smaller jury size and the reduction in
peremptories, the time spent on voir dire by the parties will be decreased. A final
econsideration, one for which it is impossible to state a dollar savings, is the im-
proved juror morale that should result when fewer jurors are consigned to end-
lexs waiting in the assembly room.

Finally, the financial saving involved is important because the cost of selecting
and impanelling petit jurors represents an appreciable portion of the limited Fed-
eral Judicial budget. This factor is not controlling as a rationale, but assumes
some importance when considered with the advantages of greater efficiency in
utilizing jurors.

1 thank you on behalf of the Judicial Conference of the United States and its
Committee on the Operation of the Jury System for this opportunity to appear
today in support of H.R. 8285,

Judee Staxrey. I appear in my role as chairman of the Committee
of the Judicial Conference on the Operations of the Jury System.
Judge Wright explained the makeup of the Judicial Conference of
the United States. The Committee on Operation of the Jury System,
the members of that committee, are appointed by the Chief Justice
and include representatives from all of the cirenits, all of the 11 cir-
cuits. That committee considered bill 8285 and reported favorably on
that bill at the last session of the Judicial Conference in September.

And I am here to convey the recommendation of the Conference
that the bill be enacted but with the suggestion that the provisions
which appear in S. 2057, be added to House bill 8285.

Now, those provisions are provisions providing for unanimity of
the six-man jury and further previding where there are parties of
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similar or joint interests that the Court may decide whether only two,
whether the two challenges, preemptory challenges be exercised or
severally. So the recommendation of the Conference is that the bill
be enacted., respect fully suggesting the amendment as now appears in
S. 2057.

Now, the Conference has supported the concept of the six-man jury
system earlier in supporting House bill 13496, then pending in the
92d Congress and at the April 1973 session supported this bill, and
at the September 1973 session endorsed the bill with the additional
suggestion of requiring unanimity of the jury and providing for a
joint exercise of the challenges in multiple-party cases.

The decision of the Supreme Court in Williams v. Florida held that
a 12-man jury in the State eriminal prosecution was not constitu-
tionally required. Then, as Judge Devitt has indicated, following his
suggestion, a great many of the districts, T think at that time about
58 of the 94 had adopted rules providing in various ways for a jury
of less than 12, some of them 8, but most of them 6-man juries. The
question that was hanging over all of us then was whether this pro-
vision, provided by court rule, violated the constitutional provisions
of the seventh amendment of the Constitution.

The Supreme Court in Colgrove v. Battin at 413 U.S. 149, resolved
that question. I think the important thing is, to me, at least, that 63
of the districts, of the 94 districts, have adopted some form of a jury,
some form of rule providing for a jury of less than 12. Now, this in-
dicates I think in itself the support of the courts for this concept. And
like Judge Devitt, I have not talked to nearly so many people as he
has, but I have attended some of the circuit conferences and among
the judges and the lawyers who have had experience with the six-man
jury, under the various rules, that experience as reported to me, has
been good.

Certainly it has been good in my distriet, the district of Kansas, and
the bar accepts it and the judges like it.

The reason for supporting this bill, the reason of the Conference, is,
as I think Judge Devitt indicated that it would provide for uniformity
in the various districts where as now we have various rules and would
make it a general rule rather than a rule applicable to only some dis-
tricts, which leads to forum shopping and that sort of thing and is
generally unsatisfactory.

Now, the statistics, it is rather difficult to compile statistics for
many reasons. First is that the rules differ in the different distriets
and then when panels are called generally they are called to try a
calendar both of civil and criminal cases and in eriminal cases 12-man
juries are utilized so that while it may be possible we have not yet
been able to assemble ficures showing the economies by the use of the
G-man jury or a jury of less than 12.

Now, Mr. McCafferty with the Division of Information Systems of
the Administrative Office of the U.S. Court has compiled figures
resulting from a study of 16 district courts which have adopted less
than 12 member civil juries. If I have been saying 12 man, forgive
me. It should be 12 members or 12 persons.

The reasons for making this study of the 16 district courts is that
the 16 districts are districts which have had experience both in 1972
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and 1973 with juries of less than 12. Those figures are available and
would like to submit as an exhibit here the ¢ lml\ made by Mr. Mec-
Cafferty.
Mr. Kasrenmerer. Without objection, the study to which you refer
will be received and made a part of the record.
[ The study follows:]

[Memorandum]
OcroBer 2, 1973,
To: Mr. Imlay, General Counsel, A.0O.
From : Mr. McCafferty, Assistant Chief, Division of Information Systems, A.O.
Subject : Trial data and jury usage data in sixteen distriet courts which have
adopted less than twelve-mem civil juries,

In response to your request we selected sixteen (16) distriets all of which in
late fiscal year 1972 or in early fiscal year 1973 adopted local ruies providing for
less than twelve members to .‘-I.I on a civil jury trial. These 16 were selected to
enable us to compare costs before and after initiation of the reduced size civil
jury.

We drew up a statistical statement on these sixteen distriets, Our analysis is
of the attached statistical statement includes the number of eivil and eriminal
trials completed, jury trial days for civil and criminal trials (a jury trial day is
a single day of a trial by a jury), the jury usage index (which is obtained by
dividing the total available jurors by the number of jury trial days), and the
cost per day of jury trial for both J\("ll years 1972 and 1973,

The findings are:

1. JUROR UTILIZATION INDEX (JUI)*

In 11 of the 16 districts, the juror utilization index improved (a lower JUI)
in 1973 over 1972, In 3 districts the index rose marginally, and n the remaining
2 the JUI increased about 4 index points, indicating a poorer performance,

Looking at it another way, of the 11 districts with declines in JUI, 4 had
JUI's which were nnder the national average of 20.96 in 1972 and 6 districts had
JUI's under the national average of 20.16 in 1973. Three of the 11 districts showed
a decided change from havi ‘her than average JUI's in 1972 to having lower
than average in 1973, Five of thv 11 districts actually carried higher JUI's than
the national average in both years.

Of those whose JUI's were higher than the national average in 1972, the
Northern District of Florida reduced its index from 23.97 In 1972 to 1492 in
1973, or a decrease of nine index points in one year. In this year, the Northern
District of IMlorida moved from being the T2nd ranked district in the JUI to the
10th ranked out of a total of 94 districts. It did this in spite of an increase in
completed jury trials,

The Eastern Distriet of Virginia, which in both years had higher JUI's than
the national average, showed a drop in its JUI from 25.44 in 1972 to 21.95 in
1973, or 3.5 index points lower.

Of the two districts which experienced inereases in their JUI in 1973 over 1972,
Vermont and Eastern Washington, both continued to have indexes which fell
below the national average for the two years. It appears that the increase in the
indexes for both districts can be attributed to eriminal trials which require
larger voir dires and a jury of twelve members plus one or two alternates.

In summary, the majority of these districts have lower JUI's than the average
for the nation, and in two districts where the JUI increased, their indexes were
still below the national average for both years.

II. JUROR COSTS

In 10 of the 16 districts, costs per day of jury trial dropped in 1973 as com-
pared to 1972, Cost savings ranged from $52 in the Middle District of Louisiana
to $267 in the Eastern District of Oklahoma, The average savings in cost per day
of jury trial in these 10 districts in 1973 over 1972 was $131.

*The Juror Utilization Index is obtained by dividing the total jurors ealled for service
by the number of jury trial days. This index thus takes into account all jurors summoned
for jury duty (and pald) and is the measure recognized by practitioners in this fleld as
the most reliable measure of the eflicient use of jurors.
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For the 6 distriets with inereased costs in 1f the increases ranged from 810
more per day of jury trial in Western Washington to $141 in Eastern Wash-
ington: almost all of it is traced to an increase in eriminal jury trials. The
average increase in cost per day of jury trial in these 6 districts in 1973 over 1972
wias S04,

In summary, jury trial day costs declined an average of $131 in 10 di
and rose by $64 in 6 of the districts. In terms of overall savings between 1!

1973, these districts showed a decline of an average of $58 each in costs.
more importantly, with these savings, there were 105 more completed trials and
411 more jury trial days. Had the rate of expenditure in 1972 been continued
into 1973, the cost in 73 wonld have been $1,682,081 rather than $1,517
Thus, in 1973 the savings in these 10 districts to the taxpayer was 316850504,

IIT. SUMMARY

There are various combinations of factors which have improved juror utiliza-
tion. Some of these are smaller voir dires as well as multiple voir dires, jury
pooling, staggered trial starts, recycling of jurors, establishment of settlement
and plea deadlines, and improved communication. With these must be coupled
the effect of the civil jury of less than twelve members. It can be stated that in
these 16 districts, the majority have improved their juror utilization with
substantial savings passed on to the taxpayer.

TAIAL AND JURCR USAGE DATA FOR FISCAL YEARS 1972 AND .1 FOR DISTRICTS WIICH ADGPTED REDUCED SIS€ CIvIL Jumres
' OF FISCAL YEAR 1973 S :
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offer now, except, of course, my statement which you have been kind
enough to receive.

Mr. Kastenaeaer. Thank you very much, Judge Stanley and Judge
Devitt for a concise and cogent explanation of why a six person jury
in civil eases is desirable in the federal system.

Has H.R. 8285 been the product of the Judicial Conference. T won-
der what the genesis of it is if it is not that?

Judge Staxiey. I think that it was initially. It was initially the
Judicial Conference proposal. They proposed it in its present form, so
that if these suggested additions should be added there, their absence
is the fault of the Judicial Conference rather than any fault of the
bill.

Mr. Kastenyeier. In other words, S. 2057 represents the latest
amended version of the recommendations of the Judicial Conference ?

Judge Staxvrey. That is correet.

Mr. Kastensemr. Rather than H.R. 8285, is that correct ?

Judge Sranvey. That is correct.

Mr. Kasrenmeer. Why does the Conference feel that the require-
ment of unanimity is essential ?

Judge Stanrey. I think that basically it is because lawyers are
worshippers of tradition and naturally fear any tampering with the
jury system and this would spell out what I think could fairly be
inferred from the bill, that unanimity is required unless stipulated. Of
course, the parties may stipulate to accept a jury of a lesser number.

Mr. Kastexmerer. 1 would like to ask Judge Devitt whether he, or
perhaps Judge Stanley could comment as well, is aware of any objec-

Judge Staniry. Well, I have nothing else, I believe, that T would

tion to the six-man, six person jury on the part of any organization

or any individuals who might be lifigants or might have recourse to a
jury and wonder about the quality of justice ¢

25-450—T4—-3
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Judge Duvrrr. Yes, there is opposition. Professor Zeisel of the Uni-
versity of Chicago Law School, for instance, is vigorously opposed to
it. He was opposed to the Supreme Court decision in 1970 which
germinated all ::i this .trn] then he was opposed to the decision last
June in ¢ 'f,-"r.u ove V. Battin. I think lli‘ argument is that traditionally
we always have had the I 2 man jury, that it came from England, and
i]n_\ always had a 12 man jury and we should have a 12 man jury. Of
course those arguments are answered |n)' the Supreme Court in those
two decisions.

Mr. Drixvan. Mr. Chairman

Judge Duvrrr. He also urges that—I vield to you. father.

Mr. Drixax. No. I just wonder whether that 5 to 4 decision by the
Supreme Court could go the other way when you have the dissenting
views by Justices I?nm las, Powell, Marshall, and Stewart and you
could not characterize as the liberal or the activist group necessarily.
So, I am just wondering whether the Congress should say that it 1s
all settled. As I read C rh"lr_f; ove v. Battin, 1t is not settled by any means.

Judge Devirr. It is settled by one vote, and I suppose many decisions
are made |1_‘,' one vote, Mr. Drinan. It seems to me that there is no
opposition to this bill. There is marked opposition to what the Supreme
Court said Imt there are many times opposition to what the Supreme
Court has said. The purpose of this bill is to achieve uniformity. It
does no good for 1s awyers to go to different districts and find different
rules; to go to western Pennsylvania, for instance, and find the y have
an 8-man jury and then to go to about 12 of the districts whic h have
6-man juries and find that they only apply to diversity, FELA and
Jones Act cases, and then to go to all of the rest of the districts and
find that they have a str wr.nt 6-man jury. Certainly uniformity is a
very desirous thing and the principal purpose of this bill, as T see it,
is to achieve uniformity in the system.

Mr. Kasrexmerer. Besides uniformity, of course, we will be con-
fronted with the fundamental question of what sort of justice is
thereby rendered. And while historically, as I understand it, there is
very little justification for the figure “12,” nonetheless it is a matter of
long held practice in law to have a jury of 12. As judges, how do you
accept the figure “6” in terms of working \\1[11 the jury and terms of
the quality of justice? How do your colle: agues assess any number
whether it is 6,4, 8,0r 121

What criteria do vou employ to ascertain whether one number
renders effective judgments and justice and findings, or whether as a
judge you find it easier or more efficient to work in terms of the admin-
istration of justice?

Judge Stancey. Well, jury management is much easier with the six.
Now. Professor Zeisel rather ridicules the idea that there is much time
saving and makes a very interesting and very readable argument on
that, but, actually, there is just a built-in inherently a great deal of
time saving when you are dealing with only 6 people rather than 12.

Now, as to the quality of the justice, I do not know how anyone can
answer that question. I do not know }10\\ anyone can say that we should
not have a jury of 100. I think that it is just arbitrary, and there must
be some figure. Now, I have heard no complaints from lawyers who
have tried cases—initially I should not say that. Initially I did heax
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some complaints and there again you get back to the desire of lawyers
not to depart from the things that have worked in the past. Perhaps
it is laziness. I do not know. I think that enters into it. But, certainly
lawyers are tradition bound and they have always known the jury of
12. So, I did hear some complaints but from those who actually tried
the cases, those same ones, a good many of them have said well, it was
all right and these were both representing plaintiffs and defendants in
personal injury tort cases.

Mr. Kasrensmerer. I take it as far as the elusive quality of justice
is concerned your comment is that there is no evidence that it would
be diminished in fact? There is no evidence that any figures renders
better justice ? ]

Judge Stantey. I would say that is correct although I must say in
all honesty that Professor Zeisel argues that the representation of
minority groups would be better on a larger jury than on a smaller
one and statistically that probably would work out. But, my experi-
ence has been that preemptory challenges give the parties considerable
power over the group that finally sits in the box.

By exercising those challenges they can generally effect that.

Judge Devirr. Mr. Chairman, may I read a short paragraph which
is the Supreme Court’s observation about the question you asked ? This
is from Williams v. Florida. Justice White said: “Certainly the re-
liability of the jury as a fact finder hardly seems likely to be a func-
tion of its size.”

The Court concluded that there is little reason to think that the
proper goals of the jury “are in any meaningful sense less likely to be
achieved when the jury numbers six, than when it numbers 12—par-
ticularly if the requirement of unanimity is retained.”

Mr. Kastenmeier. Yes, I appreciate that.

Judge Devrrr. And many States, ever since that decision, have
adopted six-man juries.

Our own State of Minnesota did it, for instance, right after the
decision. '

Mr. KastenMEIErR. I take it you have ho view on whether practically,
as opposed to constitutionally, whether a six man jury panel weuld be
desirable in criminal cases?

Judge Stanuey. Yes, The Conference has a view on that.

Mr. Kasrexyemr. What is the view of the Conference?

Judge Staxtey. The Conference, at its last session, considered
Senate bill 288 which does provide for a jury of less than 12 in
criminal cases and the Conference went on record as approving that
bill, except for the provision that it apply to criminal cases, so, in
effect, the Conference took a position that the 12-man jury should be
retained in all eriminal cases. Y
_ Mr. Kasrenyeier. And why did it take that position? Do vou think
1t raises constitutional problems?

_ Judge Stanrey. It might, yes. But, beyond that, I think this entered
m certainly as far as the committee was concerned. And T think so
far as the Conference was concerned, that in civil cases the dispute is
between individuals, Smith sues Jones. In criminal cases, the public
is a party and has a definite interest and there would be a better ac-
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jury system.

Mr. Kastenmerer. To the extent that the view of the Conference
prevails does it not tend to answer the fear that the instant legisla-
tion would be a foot in the door for the reduction in size of criminal
juries?

Judge Sranvey, So far as the Conference is concerned that is true.

Mr. Kastensmerer. I yield to the gentleman from California, Mr.
Danielson.

Mr. Danmerson. The reason I am smiling, which I rarely indulge
myself in, is that T have arrived at the same end as you have, Judge,
on the 12-man criminal jury, but from an entirely different direction.
Your reasoning of the position of the Conference or the council is
that the public has an interest in a criminal prosecution; therefore,
justice would better be served with a 12-person jury. Maybe the inter-
ests of personkind would be better served. I arrive at it from a differ-
ent direction. I think the consequences of criminal prosecution are so
overwhelming insofar as the defendant is concerned, that he is entitled
to every break he can possibly get, and if that means 12 people, fine.
I am much more concerned in other words, with the defendant than
I am the public.

But, we arrived at the same place.

Judge Stanrey. Very good.

Mr. Danterson. As to the six-man jury, you mentioned one of the
arguments for the opposition, at least to the argument for unanimity,
was that lawyers seem to be reluctant to have a change and we have
had unanimity for a long time. Do you have any statistics that would
indicate to what extent unanimity is required in the verdiet in civil
actions in state courts?

Judge Sranvey. I do not have them. T do not know whether they are
available or not. They could be compiled.

Mr. Danmrson. It was my impression that in most State courts
today in civil actions you do not require unanimity of verdiet and
maybe I am wrong. It is just an impression,

Judge Devrrr. A substantial number of the States have the five-
sixths verdict. We do in my State.

Mr. Danterson. Pardon me?

Judge Devirr. We have that in my State for instance and some-
times the lawyers, accustomed to the State practice, will come into the
Federal court and ask you to instruct the jury on the five-sixths ver-
dict because they have grown aceustomed to it.

Mr. Ramspack. To what?

Judge Drevirr. A five-sixths verdiet, vou know. 10 out of 12 and
if the lawyers are accustomed to it they like it and if they are not
accustomed to it, then they fear it.

Mr. Danterson. In my State, and T come from California, we can-
not have less than a unanimous verdict in civil actions,

Let me ask you this. In your Conference was there input of prac-
ticing lawyers as opposed to judges and professors?

Judge Staxrey. In the Judicial Conference?

Mr. Da~terson. Yes.

Judge Staxrey, There are no lawyers on the Conference. The Con-
gress has set this as Judge Wright explained.
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Mr. DaNmrson. Would it be permissible to infer from that that
maybe it was not a reluctance on the part of the lawyers but a re-
luctance on the part of judges and professors to alter the Conference ?

Judge Stanrey. Well, I hardly know how to answer that, Mr.
Danielson.

Mr. Daxrerson. Well, I am approaching it from this point: if there
are no lawyers on the Conference, can we very well attribute the Con-
ference’s position to the reluctance on the part of lawyers? It is food
for thought at least.

Judge Stanrey. Yes. Well, I think that Mr. Campbell of the Amer-
ican Bar Association is here. I do not know what his testimony will be
with respect to this.

Mr. Danierson. The American Bar Association has no input on the
Conference either, does it?

Judge Stanley. No, no.

Mr. Danterson. Why is it that the Conference would like to have
the subparagraph in Senator Burdick’s bill, sub(b) at the top of
page 2 requiring unanimity? Does it consider this point significant
enough to be embedded in our law here ?

Judge Stanrey. Yes. The committee felt that it was and the Con-
ference felt that it was and here again, of course, there is a difference
in the different State systems and in that connection Mr. Imlay ad-
vised me that he feels sure that the Supreme Court considered this
question because there was a State case of A podaca v. Oregon in 406
U.S. 404, and there was some discussion of that and I think if my
memory serves me correctly that in the footnotes they tabulate those
States which do require the unanimous verdict.

[ think this is just a matter of judgment and I want to go back, if T
may, to your earlier question. This bar does have an indirect input.
Each of the circuits of the United States is required to have a judicial
conference each year and at that conference in most cireuits, not all,
but in most circunits, and I think the number is growing, the bar is
invited to attend. And these matters are discussed and not only at
sessions of the conference but as the lawyers get together like in be-
tween sessions and these matters are discussed. And I know the six-
member jury concept has beéen discussed widely at those conferences.
And I think Judge Devitt has been practically to all of them discuss-
ing it and debating.

Mr. Danrerson. T have not tried a lawsuit now for a number of
years. I do seem to remember however, that a number of years ago in
diversity cases for example, in court action, the counsel for the plain-
tiff would usually be reluctant to file in the Federal court if he could
file in an appropriate State court because of the unanimity feature
which of course minimized or lessened the verdict since you were
bound by the amount allowed by the most stingy juror, shonld I say.

I am also aware that the Federal courts for a long time have wished
that they did not have to entertain diversity cases. Could the require-
ments of unanimity embedded in our statutes conceivably add another
level to the threshold of how do we get into the Federal court and
thereby keep out a few more cases? Was that a thonght ?

Judge Sranrey. I do not recall that that was ever discussed.

Mr. Daxterson. It might have been in the backroom discussions.
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Judge Staxrey. Well, T have not heard it discussed, and I too, prac-
ticed in the days when 1 tried to stay out of the Federal court if 1
had a ;:!:umlil s case. And that has changed considerably because of
the Jury Selection Act. In those days, we » had the blue-ribbon juries,
if you recall, where the keymen submitted names and plaintifl’s attor-
neys all complained that ‘all they would see when they go into the
courtroom was bankers and insurance men on the jury. That, of course,
now, we have a cross section, a fair representation of the entire popula-
tion which has changed that attitude a great deal.

Mr. I)\\ll LsoN. I was going to ask that. Really, it has had some
effect then?

Judge Sranvey. Oh, yes. Definitely, and that is reflected I think
by the growing backlog nf. ivil cases.

Mr. Danierson. Do you find that a few diversity cases are now com-
ing into the Federal court?

Judge Stanrey. Yes, quite a few.

Mr. Daxterson. The removal proceedings situation is not as great
as it used to be down there, defendants removing their case?

Judge Staxrey. It depends a lot on what your State is and what the
State procedure is. Ours in Kansas, the procedure changed and Kansas
adopted the Federal procedure and the lawyers sometimes would want
the one or the other as they desired or did not desire discovery, and
there are so many factors that enter into it.

Mr. Danmrson. One remaining point only. On your comment with
regard to a larger jury probably having greater minority representa-
tion, that is not, that is not a constitutional requirement in the selection
of juries, I do not believe.

Judge Stanvtey. No, it is not.

Mr. Danmzrson. Are you not concerned only with the ageregate of
the panel from which the juror is selected ?

Judge Sranrey. The Supreme Court has so far so held.

Mr. Daxmerson. Let us hope that the Constitution remains color-
blind in the interest at least of evenhanded justice. Thank you very
much for your presence.

Judge StaNvLEy. You are very welcome.

Mr. Kasrensuier. The gentleman from Illinois, Mr. Railsback.

Mr. Rawssack. I want to thank both of you for your testimony and
just say that this is one time that I am not going to equivocate. When
I was trying cases, T did a lot of negligence work on both the plaintiff
and the defense side, and I must say that I wished in Illinois that we
had & rule where we had a six-man jury. And it seems to me that there
is no question that it is going to expedite the proceedings. The fact that
on your voir dire examination, and I think we had 5 preemptory

‘hallenges at the time and we spent literally hours pic 1\111 r a jury, and
tt is still my feeling that 6 pml\li- could do every bit as good a job
as 12 people. And on the defense side, I would think that maybe you
would have some defense lawyers that would feel that maybe it would
give them a better shot at getting a hung jury, where in Illinois we
have a unanimouns verdiet requirement which also T do not like.

[Tave there been expressions particularly from defense counsel that
this is going to hurt their cause?

Judge Staxrey. When I mentioned that T had talked with some at-
torneys who initially opposed the six-man jury or wished that they
had not adopted the rule, those were defense counsel. And I talked to
them again, and they feel that well, it is fair.
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My, Ramseack. It is fair.

Judge Staxrey. I think they would like to go back to 12, but they
cannot think of a Inrru al excuse or reascn to support their belief.

Mr. Daxierson. Would the gentleman yield? I think they would
like 25.

Mr. Ramssack. Yes. T just am not sure that I agree with your ad-
monition about the need for a unanimous verdict. Judge, in Minnesota,
you are one of the pioneers in this, what kind of requirements do you
have as far as the six-man jury is concerned ¢

Judge Devrrr. We have a straight six-man jury in all cases.

Mr, Raicspack. Do you have the unanimous \l'll]l{l 1

Judge Devrrr. Yes. It has always been true in the Federal system.
But in the State systems, I would imagine there are 20 or more that
have provisions for less than unanimous verdict.

As I was commenting to Congressman Danielson, in those States
the lawyers are so accustomed to it that they will ask you in many
cases in the Federal court to instruct the jury on the five-sixths verdict.
I think it is largely what the lawyers are accustomed to. Those who
have always had the unanimous verdict want to keep it that way,
and the ones who have had less than a unanimous verdict want to
keep it that way.

Mr, Ranspack. Under rule 48 of the Federal Rules of Civil Proce-
dure, do you have any experience about what percentage of cases have
been tried with less than 12 jurors by agreement ?

Judge Devirr. A relatively small number.

Mr. Rarispack. In other words, most of them try with the full 12-
jury panel ?

Judge Drvrrr. In those districts other than the 63 which have
adopted the six-man jury rule.

Mr. Raruseack. Where they have adopted that, have they adopted
a rule that provides for a six-man jury or——

Judge Devrrr. Yes: yes, they have. One of the arguments made
against the Iwrltmnc\ of what we did was that we were violating
rule 48 because by Implu ation the only way to get less than 12 was to
stipulate; and our view was that since the Supreme Court decision
in 1970 that that was not true, and two cirenit courts, the fifth and the
ninth said that was true, and the Supreme Court of the United States
said so. But that was the major challenge we had to our authority to
adopt the six-man jury rule, that's rule 48,

Mr. RAILSBACK. Thank yon.

Mr. Kastenyerer. The gentleman from Massachusetts.

Mr. Drivan. I want to thank both of you judges for coming, but
I have some very severe difliculties. T have had experience with six-
man juries in Massachusetts and I worked with the Massachusetts
Bar Association and by statute we did in fact, authorize them. But,
as I read 1]1(' Colgrove case, what you people have done, I am afraid
I agree with the t’ll‘-‘-sl“' that the Federal district judges have gone
1:9\::11:1 the authority given to them. And let me quote the exact word-
ing because it seems to me that yvou gentlemen have not re ally ex-
[shnlt‘d what power you have to do what vou have done. And in the
dissent it says this:

All apparently agreed that the framers of Rule 48 presumed that there would
be a jury of 12 in the absence of stipulation. The only authority which could
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reduce 12 to 6 would be the authority that created Rule 48. Neither we, nor the
District Court, nor the Judicial Conference or any Cirenit Court Council had the
anthority to make that change.

And these four judges who concur in this say that only the Con-
gress has the right to make the change that you people have now made
in some 63 Federal districts, d1~l|h( courts, 1 know that you have
recommended this change for 2, 3, or 4 years but I ask you candidly,
have you found the Congress to be unresponsive to your recommenda-
tion? Why have you gone and done it on your own, and now have
four members of the 17.S. Supreme C ourt telling all of the Federal
judges that they have stepped l[n'\mul their authority ?

Judge Devrrr. Well, four members said we did and five said we did
not. I will tell you why we did it on our own, because after we read the
Supreme Court decision in Welliams v. Florida. and that was in 1970,
the Supreme Court placed its stamp of approval on the six-man jury
provided for by the Florida constitution in a criminal case. Well,
our reasoning was if the Supreme Courts says it is all right in a crimi-
nal case it must be all right in a ecivil case because that is much less
serious.

Mr. Drinan. Well, would it not have been better to come to the
Congress and to get legislation which would have llli'llllih’d all of
this disharmony that comes about when the Supreme Court divides
Hto4?

Judge Deyvrrr. Well, I have urged the Senate, at least Senator Bur-
dick’s subcommittee to do it Inn;: ago and it would have been better
if that had been done but no action came. I am not disturbed that four
members of the Supreme Court disagree with five. I suppose there
are literally hundreds of decisions that come from the Supreme Court
by five to four. It seems to me that our conduct has been approved by a
vote of five to four. It would have been better if it was eight to one or
nine to nothing.

Mr. Drixan. It would haye been better, judge, if it had been done
by Congress and I may be the first one to say that maybe the Con-
gress was negligent. And now you are asking us to patch it up, so to
-|w:1" and to expend that power and authority.

Judge Devrrr. Not to expand it. but to equalize it, to make a uniform
rule in the federal system. And that is what we need, a uniform rule.

Mzr. Drivan. Well, the Congress is locking the barn door after the
horse has been stolen but, I am impressed by the large body of opinion
that says that this is denying rather fundamental rights and that they
are asking for empirical evidence, like Prof. Hans Zeisel, and many
others are asking what evidence besides the convenience of Federal
judges is offered that this is really shorter and quicker, and effective
justice, the same effective justice. Suppose somebody wants nine mem-
bers or eight members and they cannot have it, but the arbitrary rule
you have made and now you glory in the fact that five to four has
validated it but the power in my 1|||l-rlnl'nt was not there. Only the
Congress has that power. But, what empirical evidence do you have to
suggest that this is a better way of doing justice? I may grant you that
it is quicker and it is easier. You only have 6 people rather than 12
But, I do not see really that you have made out any case that this is
better justice.
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Judge Devirr. Well, what you are doing is rearguing the decision
of the Supreme Court. All we are urging here is that you, to use your
terminology, patch it up. We want it patched up in the interest of
uniformity. If you favor uniformity, you favor this bill. That is the
sum and substance, I think.

Mr. Drivan, It is quite possible that Congress could go the other
way.

Judge Devrrr. It might, And we will be governed by what they say,
of course.

Mr. Drixax. But you have not had that power up to now. have vou,
sir?

Judge Devrrr. I think we have. The Supreme Court said that we did
and it 1s the final arbiter of what we do and do not do.

Mzr. Drixan. Maybe we. in the Congress, are at fault because we did
not respond but you have really stated that you have this inherent
power to do what now you are asking us to do.

Judge Devrrr. We said we assumed we had the inherent power. we
acted on the assumption and the Supreme Court said we did have that
power and all we are asking you to do now is to make the rule uniform.
That is the sum and substance of it,

Mr. Drinvan. Well, do you think that reducing the preemptory chal-
lenges might also make it more impossible for a six-man jury to be
broadly representative of minorities?

Judge Devrrr. Well, T think that three preemptory challenges on a
side is just out of balance. I do not think it favors minorities or it is
against minorities. It just means that it is possible for one side or the
other to kick almost everybody off the jury. To have a total of six pre-
emptory strikes on a jury of six is just out of balance. That is the
sum and substance of it. Lawyers for defense and plaintiff both com-
plain about that.

Mr. Drinan. Well, do you expect this to be relitigated ? Do you ex-
pect some gentleman like the gentleman from Montana who was very
dissatisfied with the six-person jury, do you expect other petitioners
to relitigate this?

Judge Devrrr. I do not think the man in Montana was disturbed. He
was representing an insurance company and the insurance company’s
concern was that it wanted certainty in the law. This cloud was hang-
ing over these Federal courts which had adopted the rule and that was
a test case to say we had the anthority or we did not have the author-
ity. That is how it got to the Supreme Court and that is how it got
to the fifth circuit.

Mr, Drixan. Suppose somebody comes along and challenges your
authority once again and this gentleman will say that Federal rule
48 provides that the parties may stipulate that the jury shall consist
of any number less than 12 and then you make up the local rule, now
adopted in 64 Federal districts, local rule 13 that says that you cannot
have any number less than 12, you can have 6, period. The dissenter
says that local rule 13 is totally inconsistent with Federal rule 48.
Suppose somebody says that. What happens?

Judge Devrrr. I would cite the five men who are the majority in the
Colgrove v. Battin. That is what T would do.
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Mr. Drixnan. You want us to side with the five. If we pass this
legislation we have to say that the five were correct and the four were
wrong.

Judge Devrrr. T think what you have to do is accept the fact as it is.
and that is that the Supreme Court says that we have the authority to
do this. And whether you agree or you do not agree, the question for
you it seems to me is whether you want uniformity in the Federal
districts.

Mr. Drinan. Yes; but we would have uniformity with the dissent.

Judge Deyrrr. T suppose you could overrule the Supreme Court by
enacting legislation providing we should have 12 member juries.

Mr. Drixnan. That’s right.

Mr. Ramspack. Would you yield ?

Mr. Drivan. Yes.

Mr. Ramspack. Ts this Battin that was the defendant, onr colleague,
Jim Battin, that also formerly sat on this Judiciary Committee ?

Judge Devrrr. Yes; yes.

Mr. Ramseack. That is interesting.

Judge Drvrrr. And T am proud to say that T was working with him
quite closely in this case on the brief and he is a very fine man.

Mr, Rarseack. He was on this committee ?

Mr. Fucus. On this subcommittee.

Mr. Rarmseack. On this subcommittee. That is interesting.

Mr. Kastenmemr. Has the gentleman from Massachusetts con-
cluded ?

Mr. Drinax. Yes; thank you very much.

Mr. Kastensmeier. The gentleman from New York, Mr. Smith.

Mr. Syrri, Thank you Mr, Chairman.

I want to thank both of you gentlemen for coming here and testify-
ing. T guess my only comment is that it is probably a good thing tha
Father Drinan was not a member of that Supreme Conrt.

No questions.

Mr. Daxmrson. Mr. Chairman, may T make one observation, please?
I think one of the things that harms the administration of justice so
far as the trial of civil cases is concerned anyway, more than any one
thing, is the belabored voir dire examination of juries. T would hope
the judges in the Federal courts at least will take over more and more
of that chore. T know that that has been a trend. I think it is an
important trend.

Judge Devrrr. T think in 95 percent of the districts the judges do.

Mr. Danrerson. I encourage you to keep moving in that direction.

Judge Devirr. The State courts are moving that way too.

Mr. Danierson. The most important thing in the trial of law suits
in addition to the good justice we have anyway and I have a lot of
faith in the juries is to move them along and get people the relief they
are entitled to.

Mr. Kastenmeier. Judge Stanley

Mr. Syrra. Mr. Chairman ¢

Mr. Kastenyerer. The gentlemen from New York.

Mr. Syrrir. Would you yield ? I did have one question.

Judge Devitt, did I understand you to say that the attorneys in-
volved in litigation also think that three preemptory challenges with a
gix-man jury are too many #
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Judge Devrrr. All of them do on both sides.

Mzr. Syrra. Both sides?

Judge Devirr. Yes; everybody thinks that. Everybody thinks that
I am sure.

Mr. Syrora. I thought T understood you to say that. Thank you.

Mr. Kasrenseier. Judge Stanley, Judge Devitt, the committee
thanks you both for your appearance this morning. And Judge Devitt,
it is good to welcome you back to the Judiciary Committee after all of
these years. Thank you both,

Judge Sraxvey. Thank you, Mr. Chairman, gentlemen.

[ Subsequent to the hearing, the Administrative Office of the United
States Courts submitted the following:]

FEBRUARY 19, 1974.
Memorandum to: Mr. Carl Imlay, General Counsel, Administrative Office of the
U.8. Courts,
From: Mr. James A, MeCafferty, Assistant Chief, Division of Information Sys-
tems, Administrative Office of the U.S. Courts.
Subject : Analysis of Trial and Juror Usage Data for Fiscal Years 1972 and
1973.

Following your request and that of Judge Arthur J. Stanley, Chairman of the
Committee on the Operation of the Jury System, we immediately began to assess
the effect of the adoption of loecal district court rules which permit fewer than
12 members on a civil jury. Attached is a copy of this report together with
the appendix describing the statistical experience of three groups of districts
for each of fiscal years 1972 and 1973.

The success of this analysis is due almost entirely to the reinstitution, at the
request of the Jury Operation Committee, of the J8-11 “Petit Jurors Used” form
in the 94 districet courts beginning in fiscal year 1971, It was this form from which
all of the juror utilization figures were obtained. For data on completed trials,
we nsed the J3-10 “Monthly Report of Trials” furnished by the judges holding
trials in district courts and for the financial data, information was obtained
from the Administrative Office budget statements prvoided by Mr., Edward
Garabedian.

The approach taken in the study was to discover what facts are apparent
without lengthy examination of the data. We found the research design of divid-
ing the 94 districts into 3 groups (Group I distriets seen as the “before and
after” districts, Group IT districts as the “always” distriets and Group TIT dis-
tricts as the “never” distriets) to be the suggested way to approach this analysis.
There is the matter of mixing small and large distriets together as well as mixing
those which may have a different composition of eriminal and eivil jury trials,
but the broad brush figures tend to show that with all other efforts aimed to-
ward improving jury utilization (which are general and genuine), those districts
which have had a long-term or even a short-term experience with civil juries of
less than 12 are improving their juror utilization index more dramatically, Fur-
ther, these same districts have redunced their overall juror costs compared to
districts which have not adopted the local rule.

The analysis was prepared under my direction. Prineipals in the preparation
were Ms. Judy Mather in association with Mr. David Cook, Mr. Sam Moy and Mr.
Thomas Wilson,

U.S. DistricT CoURTS, ANALYSIS OF TRIAL DATA AND JURY UsAGE, F1scAL YEARS
1972 axp 1973

Prepared by : Operations Branch, DIS, Administrative Office of the U.S. Courts,
Washington, D.C.
INTRODUCTION

United States Distriet Courts under provisions of Rule 48, Federal Rules of
Civil Procedure, have always been able to permit fewer than 12 jurors in a civil
trial. The first United States Distriet Court to adopt a local rule providing for
the reduction of the size of a ecivil jury was Minnesota which on November 12,
1970, stated that: “In all civil jury eases, the jury shall consist of 6 members.”

In fiscal year 1971, 24 more districts joined with Minnesota with a similar rule
for civil juries of less than 12 members. Another 27 joined the ranks of the




40

less than 12 eivil jury rule in fiscal year 1972, with another 7 doing so during
fiscal year 1973. The total at the close of fiscal year 1973 (June 30th) was 59,
and since that date another 7 have promulgated similar rules governing the size
of the eivil jury bringing the total to 66 out of 94 district courts with reduced-
size civil juries.

From an examination of the beginning dates for effectuation of the less than
12 member eivil jury, it is possible to establish three groups of distriet courts as
follows :

District Group I-17 districts all of which in late fiscal year 1972 or in early
fiscal year 1973 adopted local rules providing for less than twelve persons to
sit on a eivil jury trial., Thig group can also be referred to as the “before and
after” group since for most of the first year (F.Y. 1972) of the two-year period
these districts provided for 12 persons to sit on their civil juries whereas in the
second year (F.Y. 19738), the local rule provided for less than 12.

Distriet Group 11—41 districts which adopted reduced-size eivil juries during
fiseal year 1972 or earlier. Also referred to as the “alway group, since during
the two-year period these districts had local rules providing for fewer than 12
Jurors,

Distriet Group IIT—36 districts which as of June 30, 1973 had not adopted re-
duced-gize civil juries. This group, for the purposes of this analysis, is referred
fo as the “never" group.

For the analysis of the two-year experience in juror utilization, five summary
tables are provided which highlight detailed data appearing in the appendix
of this report. The appendix divides the districts into the three groups noted
abhove,

The snmmary tables ean be deseribed as follows :

Figure A compares for both fiscal years 1972 and 1973 jury trials completed,
both eivil and criminal jury trial days, and cost per day for the three groups of
distriets,

Figure B highlights jury trials, jury frial days and costs, but further divides
the three groups of districts into those which bhad a lower Juror Utilization
Index ' in 1973 than in 1972 and those which had JUI's which actually increased
in 1973 over 1972.

Figure C focuses on the proportion of civil and eriminal jury trials and jury
trial days again for the three groups of distriets further divided by the direction
ther JUT took in 1973 over 1972,

Figures D and E provide illustrations of differences in juror utilization and
cost “savings” for the three groups.

Three assumptions are to be examined in the analysis. These are:

1. Where juries of less than 12 have been adopted for civil jury trials the JUI's
have decreased; that is, there have been fewer jurors called for service.

2, The average days of trial have not ehanged for civil cases in trial.

3. Overall costs have been reduced or there have been estimated savings.

ANALYSIS OF FIGURE A

Figure A shows that the three groups of districts shared the following findings :
1. Each had a higher number of completed jury trials (both civil and eriminal
combined) in 1973 than in 1972,
2. All three groups had proportionately more eriminal trials in 1973 than in
Group II leads with almost 64 eriminal jury trials per 100 completed jury
Is,
3. As would be expected, eriminal jury trial days were proportionately greater
in 1973 than in 1972 due to the impact of local Rule 50(b) * plans which call for
a speedy trial.

! Central to an understanding of the following analysis is the juror ntilization Index
(JUT) which is a comparative average obtained by dividing the total number of petit jurors
who annually come to the courthonse to serve hy the number of anmmal iurv trial davs,
Thus, a lower index evidences quantitative efficieney while a higher index evidences
“Inefliciency”.

2 After Rule 50(b) of the Federal Rules of Criminal Procedure became effective on Oeto-
ber 1, 1972, each distriet conrt adopted a plan mandating the expedition and priority of
criminal cases, and establishing time limits for the completion of each stage of the eriming?
proceeding.
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4. All three groups of districts experienced lower Juror Utilization Indexes in
1973 than in 1972,

5. The cost per day of jury trial was less in 1978 than in 1972. Group I which
in 1972 for the most part had no rules providing for less than 12 persons on a
civil jury but in 1978 had such rules, recorded the greatest percentage decline
in costs, 8.7%. Group II recorded the lowest cost per day of trial $479 in fiscal
year 1972 and $475 in fiscal year 1973.

From the above, assumptions 1 and 3 are proven (assumption 2 is discussed
in the analysis of Figures B and C, supra.).

1. For District Group I (before and after) and Distriet Group II (always),
the JUI's for both 1972 and 1973 were lower than for Distriet Group III (never).

25-450 0—T4—4
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2, Costs for District Group I and II were lower for 1978 than that recorded
for Group III districts. The District Group costs per day of jury trial for both
Yyears was as follows:

AVERAGE COST PER DAY OF JURY TRIAL

District group | costs District group 111 costs
(before and after) (never)

District
; Cost above Cost above group 11
Fiscal year Cost group 11 Cost group Il costs (always)

$561 $82 $558 $79 $479
512 37 533 58 475

The next part of this analysis will use both Figures B and C, and will demon-
strate through the examination of each of the three groups of district courts that
the assumptions made in the first part of his paper can be reinforced by a more
in-depth study.

ANALYSBIS OF FIGURES B AND C

Distriet Group I—"Before and After”:

This group of 17 distriets had a juror utilization index of 20.55 in 1972 which
dropped to 18.98 in 1973. As shown in Figure B, the 12 districts with a lower
JUI in 1973 than 1972, decreased the number of jurors called in and/or available
to serve on juries by over 1%. This decrease in the number called was accom-
plished even with a 279 increase in eriminal jury trial days and a minimal in-
crease of 5% in civil jury trial days. Of the three groups of distriets, Group I had
the lowest average of trial days per civil jury trial, 2.13 days in 1972 and 2.34
days in 1973.

With the holding down of the number of jurors ealled for service, the average
cost per jury trial was $1,210 in 1973, or $30 less per jury trial than the $1,240
cost in 1972,

The 12 districts which experienced lower JUI's in 1973 than in 1972 spent
$1,266,500 in 1972 and $1,243,400 in 1978, showing a reduection of $28,100 in over-
all costs,
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These 12 districts actually
not continued their 1972
for more jury trials.
they had in 19

passed on another “savings" since in 1973 they had
Juror ecall practices. (In 1978 fewer people were called
) Had they continued their rate or level of call in 1973 which
t 72, the overall costs to the taxpayer in 1978 for these 12 distriet
Jury operations would have been as much as $186,000 more for 1973.

For the § districts with increased JUI's in 1973 over 1972, there was a decided
Jump in eriminal jury trials (up by 46.4%) and eriminal jury trial days rose
heavily by 33.0%. Civil jury trials also rose markedly by 40.9%, but days of
civil jury trials rose only 8.5%.

Though for these 5 districts, costs for petit jury operation amounted to about
one-third of the total costs realized by the other 12 districts, the cost per jury
trial for the smaller group of districts was $220 higher per jury trial in 1972
and $120 higher in 1973 than the cost per jury trial in the other 12 districts.
District Group IT—"Al ways" having less than 12 members on a civil jury during

1972 and 1973 :

Among the 41 districts which adopted eivil jury size of less than 1
prior to fiscal year 1972 or in early F.Y. 1972, the juror utilization index aver-
aged 20.33 in 1972 and 19.69 in 1973. For both years this was slightly less than
the national JUI of 20.96 in 1972 and 20.16 in 1973. As previously indicated, these
districts can for this analysis be refererd to as “always" having a local rule
permitting less than 12 jurors for a civil trial,

A little more than half (22) of the districts in this group recorded lower
JUI's in 1973 than 1972. The largest decline occurred in Puerto Rico which re-
corded a JUI of 28.28 in 1972 and 19.44 in 1973, a decrease of almost 9 jurors per
trial day. This district was followed by the Eastern District of New York which
recorded a drop of almost 714 jurors.

Of the 20 districts with higher JUI's in 1973, Hawaii had an increase of 614
Jurorg per trial day. Northern Indiana recorded an increase of 514, with Eastern
California showing a similar increase.

Not unlike the first group of 17 districts, these 41 districts were also affected by
the number of eriminal jury trials.

In those 22 districts with lower JUI's in 1973 compared to 1972, 14 experienced
more criminal jury trials from 1 more in Minnesota to 48 more in Eastern New

2 members

York, Overall, these 22 districts recorded 1,695 criminal jury trials in 1972
which increased by 83, or to 1,778 in 1973, an increase of 5%. For the civil jury
trials the increase was from 955 to 967 in 1973, an increase of only 12 civil jury
trials or 1.3%.

In the 19 districts with an increase in JUI (1973 over 1972), eriminal jury

trials increased by 172 or 159 whereas civil jury trials declined by 154 or 169%
fewer. Stated another way, the number of eriminal jury trials in 1972 rep-
resented 54,49 of the overall jury trials held in these 19 districts and by 1973
the proportion of criminal jury trials climbed to 62.0%.

In the 22 districts with improved JUI's in 1978 over 1972 the increase of 83
criminal jury trials can be compared to an increase of only 12 in ecivil jury
trials. Stated another way, eriminal jury trials accounted for 64.09% of all jury
trials in 1972 and proportionately rose less than 19 or to 64.8 % in 1973.

Again, comparing the 22 districts with lower JUI's in 1973 from the point of
view of trial time, criminal jury trials took 2.9 average days in both 1972 and
1973 while civil jury trials rose from 3.0 average days in 1972 to 3.3 average days
in 1973.

With an increase of 499 in eriminal jury trials and 1.8% for civil jury trials,
it is evident that these districts with lower JUI's have developed practices which
reduce overcall of jurors for service. The $3,640,900 total cost of the jury opera-
tion in 1973 in these 22 districts was $307,800 less than a year ago. Though not
all of the districts showed a decline, these districts averaged a decrease of
$13,990 in 1973 over 1972

This is a real savings as the result of better juror utilization. In addition to
this, had the 22 districts continued the levél of jury calls exercised in 15!?‘.3_in
1973, the cost for petit jury administration would have been $4,137,600 in 1973.
This figure compares to the actual 1973 cost of $£3,640,.900 and can be seen as an
“estimated savings” of $496,700 for these 22 districts in 1973.

For the 19 districts with increased JUTI's in 1973 compared to 1972 the cost
figure rose to $3,951,300 in 1973, up by 550,100 over 1972. The rise appears
associated with the increase in eriminal jury trials which increased by 14.99%
in 1973 over 1972. These trials required 12 jurors, plus one or two alternates
whereas most of the civil trials which under local rule required less than 12
jurors declined by 15.9 percent in 1973.
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Sigunificantly, the 22 districts with lower JUI's in 1973 had more jury trials
than the 19 with increased JUI's. In 1972 the 22 districts had 25.29: more jury
trials and in 1973 they had 28.69, more.,

But the decrease of $£307,800 in costs for 22 districts with reduced JUI's in
1973 was overridden by the increase of $550,100 in the 19 districts with increases
in JUI's resulting in an overall cost increase of $242.300. But when the cost per
trial was calculated, this entire group of districts experienced a rise of only
$20 per jury trial, from $1,540 in 1972 to $1,560 in 1973.

District Group III—Never adopted reduced civil jury size in fiscal year 1972 or
1973:

Emphasis on improved juror utilization in districts which had never adopted
local rules permitting juries of less than twelve shows that 19 recorded lower
JUI's in 1973 than 1972. Of these 19, 9 districts registered JUI's which fell below
the national JUT of 20.16 in 1973. The 19 districts had JUI’s which ranged from a
low of 13.97 (Western Michigan) to a high of 27.23 (Southern New York).

Excluding Southern New York, Northern Georgia, Southern Texas, and Eastern
Michigan districts, eriminal trials in both years in these 15 districts ranged from
a low of 9 to a high of 50. Again with the above exclusions, civil trials ranged
rom a low of 1 (Alaska 1972) to a high of 91 (Middle Pennsylvania 1973).

In 1972 there were 793 criminal jury trials in these 19 districts compared to
969 in 1973. When compared to the Group II districts with lower JUI's, the
number of civil jury trials in these 19 distriets was low with 671 civil jury trials
in 1972 compared to 955 in the 22 districts in Group II and 692 civil jury trials
in 1973 compared to 967 again in the 22 districts of Group II. Compared another
way, in 1973 the overall JUI for these 19 districts in Group III, which reduced
their JUI in 1973, was 21.22. For the 22 districts in Group IT with lower JUI's,
their overall JUI was 19.62.

Because there was an overall inerease in 1978 over 1972 in jury trials by 197
and an increase in jury trial days by 1,826, petit juror costs rose by $353.400. In
a percentage comparison (1973 over 1972) jury trials went up 18.5%, jury trial
days rose by 27.1%, and costs rose 12.39%.

The 17 distriets with increased JUI's (1973 over 1972) accounted for about
14 fewer eriminal jury and eivil jury trials than those 19 districts with reduced
JUT's. The 17 districts experienced an increase of 86 total jury trials with a de-
cline of 170 jury trial days. Overall the costs dropped by £37,000 which can be
attributed to the decline in trial days,

CONCLUBIONS

Earlier in this analysis three assumptions were put forth regarding the adop-
tion of local district court rules which permit civil juries of less than 12 members.
It appears from the foregoing that these assumptions have been sustained. Thus :

1. For the Group I districts in 1973, when the 17 districts followed the less than
12 member ecivil jury practice, the juror utilization index was lower than in 1972,
For both 1972 and 1973 those 41 districts which for the most part of the two years
had loeal rules permitting less than 12 member eivil juries, the JUI was lower
than for Group IIT which had never used less than 12 member juries by local
court rule, (See Figure D.)

FIGURE D.—U.S. DISTRICT COURT JUI'S COMPARED: 1972 AND 1973

Districts wijtlfillinc:easa Districts with decrease
in

Overall JUI in Ju

Districts Number Number 1] Number i

Gmu? | “before and after':

17 19.15 12 21,01
17 20.94 12 18.27

41 18.28 22 2.9
41 19.78 2 19.62

36 19.95 19 23.55
36 21,91 19 21,22

94 18.78 53 22,52
94 20.39 53 20.01
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2. Group I districts (before and after showed only a minimal increase in aver-
age days for a civil jury trial, from 2.34 days in 1972 to 2.38 days in 1973. The
significance of the Group I districts’ experience is that there was only a negligi-
ble increase in the average number of ¢ivil days per trial.

8. It is shown that where districts use civil juries of less than 12 (Group I
in 1973 and Group II in both years) the average costs per trial, as well as costs
per trial day, were well under those costs found in the 36 distriets which had
not adopted the local rule of less than 12 jurors for a civil trial.

Further, though all three groups improved their juror cost figures in 1973
over 1972, both group I and Group II districts passed on proportionately greater
savings to the taxpayer than District Group III. Had both Group I aand Group I1
in 1973 ealled jurors in to serve at the same level as in 1972, the costs would have
been greater, as shown in Figure E following.

Figure E—Bstimated “Savings” if District Groups called at the 1972
level in 1973
Estimated savinga
Distriet Group I (for 17 districts) $143, 500
District Group II (for 41 distriets) : 245, 200
District Group IIT (for 36 districts) 149, 400
otal Al Bt s e

With these assumpftions sustained, juror utilization has improved since 1971
when a systematic jurors utilization reporting system was commenced. What
has been analyzed is one factor affecting this improvement. Courts are also call-
ing smaller voir dires as well as setting several trials in advance by using the
multiple voir dire. Further, jury pooling, staggered trial starts, recycling jurors
(returning to the jury room those not selected for a jury in a voir dire), estab-
lishment of settlement and plea deadlines and improved communication such
as the “Code-a-phone” are each having a salutary affect on juror utilization.
Somewhat offsetting these improvements is the nationwide increase in ceriminal
jury trials which require 12 jurors, plus alternates where needed. The increase
in the eriminal trial calendar is due to the adoption of local rules in response
to Rule 50(b), (F.R.Cr.P.).

The good practices of juror utilization, when joined with the adoption of local
rules providing for civil juries of less than 12 members, has resulted in improved
juror utilization, little or no change in average days of trial for civil jury cases,
and reduced jury costs.
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Judge Devrrr. Thank you, gentlemen. )

Mr. Kastenyerer. The Chair apologizes to the next witness for
being so late in reaching him this morning but the Chair would like
now to call on the Honorable Robert G. Dixon, Jr., who is Assistant
Attorney General in the Office of Legal Counsel of the Department of
Justice.

And the Chair personally recalls Mr. Dixon’s contributions to the
National Commission on Reform of the Federal Criminal Laws while
he was yet a professor and before he entered into his present duties,
and so personally it is very good to see you and welcome you again,
Mr. Dixon.

TESTIMONY OF HON. ROBERT G. DIXON, JR., ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUS-
TICE: ACCOMPANIED BY JAMES KELLEY, ESQ., OFFICE OF LEGAL
COUNSEL

Mr. Dixox. Thank you, Mr. Chairman. T appreciate those kind
remarks.

Mr. Kastenmerer. And you may proceed as you wish. The commit-
tee has your 21-page statement, and you may either read from it or
you may proceed in any manner you wish.

Mr. Dixox. Mr. Chairman. in view of the time factor T would sug-
gest that T read from it selectively to give you the highlights perhaps
and a basis for discussion.

Mr. Kastenmemer. And without objection, your statement in its
entirety will be accepted and placed in the record.

Mr. Drxox. T am pleased to have the opportunity to present the pe-
tition of the Department of Justice on two bills now before the sub-
committee. One, S. 271, would eliminate the requirement for three-
judge district courts in cases seeking to enjoin enforcement of State
or Federal laws on constitutional grounds, except in reapportionment
cases. The other, H.R. 8285, would provide for six-man juries in civil
cases in the Federal distriet courts.

Both bills we feel would improve and expedite the administration of
justice in the Federal court system. Particularly at a time when Fed-
eral caseloads at all levels are burgeoning, and no reversal of this
trend is foreseeable, it is essential that the Congress review and revise
outmoded, expensive, and time-consuming procedures contributing to
court congestion and delay without advancing justice.

Both of these bills are responsive to this need. They have been en-
dorsed, at least in concept, by the Judicial Conference of the United
States, the Chief Justice, commentators, and practicing lawyers. The
Department of Justice wholeheartedly supports prompt consideration
and enactment of both H.R. 8285 and S. 271.

Let me turn now to the three-judge court bill. T will omit that part
of my statement going into some past history and simply note that
S. 271, recently passed by the Senate, would eliminate the three-judge
court requirement in most cases by repealing sections 2281 and 2282
of title 28 of the United States Code. Although the bill would work
a major change in Federal jurisdiction and procedure, unlike most
changes in this area the need for it is scarcely disputed.




I will omit. that part of my statement which summarizes material
which is well known to you and gives various citations of support
for the repeal of the three-judge court requirement, and turn over all
the way to the exceptions from an outright universal repeal of the
three-judge court requirement which are on page 7. I am wrong, they
are on page 8, toward the bottom of page 8.

S. 271 would not eliminate all three-judge courts. Such courts
would be retained for review in certain ICC cases (28 11.S.C. 2325) ;
for antitrust cases brought under the Expediting Act (15 U.S.C. 29,
49 U.S.C. 45) ; and for certain civil rights cases; namely, those under
42 U.S.C. 1971 (g), which is the Voting Rights Act; those under sec-
tion 2000a~5(b) of title 42, which is in title IT of the 1964 Civil Rights
Act in regard to public accommodation matters: and those under title
42, section 2000e-b(b), which is again the 1964 Civil Rights Act, title
VII regarding employment. We state in our statement here that fur-
ther study might show that three-judge courts could be eliminated
in all of these cases as well.

Now, let me amplify that in light of the discussion I heard earlier
this morning about the questions you may have about our reasoning
on repeal of these three additional provisions for three-judge courts.
First, in regard to ICC cases, the Department of Justice is already
on record as favoring shifting to a single judge. Testimony on that
matter was given by Deputy Assistant Attorney General Bruce Wil-
son, on June 19, 1973, before the Subcommittee on Improvements in
Judicial Machinery of the Senate Committee on the Judiciary. I
have a copy of this testimony here. Excuse me, I misspoke. Mr. Wil-
son’s testimony favored removing the three-judge review provision
and substituting instead review by the court of appeals, not a single
judge. But it was a position to move away from a three-judge require-
ment. That bill is S. 663,

Regarding the Expediting Act in antitrust matters, there, too, the
Department of Justice would favor removal of the three-judge court
requirement. We are supporting that position in S. 782.

I might add these statistics. Our records show that the three-judge
court. provision under the Expediting Act in antitrust matters has
been used only seven times in the last 30 years, only once in the last
decade.

Regarding the civil rights exceptions—the Voting Rights Act and
title IT of the 1964 act regarding public accommodations and title
VII of the 1964 act regarding employment—we do not have a posi-
tion. That was discussed, the matter was discussed this morning
earlier with Judge Skelly Wright and Judges Stanley and Devitt in
regard to the questions about statistics. We do have something to add
on that. In regard to the use of three-judge courts in cases brought by
the Department of Justice, these figures T have relate to the fiscal
years 1971 and 1972. During these 2 fiscal years, the Department
has not requested three-judge courts in any suits under title IT or title
VII of the Civil Rights Act of 1964, or the public accommodations and
equal employment provisions of that legislation. In the same 2 fiscal
years, we did not bring any suits requesting a three-judge court under
section 1971(g) of title 42 relating to voting rights. T believe that the
understanding of the chairman of the committee is correct as brought
out in the dialog with Judge Wright that the figure of 183 cases, if I




83

recall correctly, in fiseal 1972, must have been composed primarily of
private suits under sections 2281 and 2282 of title 28 United States
Code.

Mr. Drixax. Mr. Chairman, a clarification on that point.

Mr. Kastenserer. The gentleman from Massachusetts.

Mr. Drinan. Am I to understand under the proposal that some or
all of these 183 would be rendered impossible ?

Mr. Drxon. T believe that is correct, that if the bill were modified so
as to remove in effect the exception of these three civil rights areas,
three-judge courts could no longer be obtained by private plaintiffs in
those cases.

Mr. Drixax. Well, would you be able to speak on behalf of the
Justice Department that many of these cases bring action, as you
just mentioned, under the Voting Rights Act, and the accommoda-
tions and the employment and apparently the plaintiffs and their at-
torneys in 183 cases, and in an increasing number of cases over the
past decade, have felt that this is a good remedy, they ask for it, they
claim it. Why, therefore, should the Department of Justice wipe 1t
out? They are helping to bring about the implementation of these
laws.

Mr. Dixox. Let me correct a misunderstanding. T did not state that
the Department of Justice at this time favored extending this legis-
lation to the point of eliminating three-judge courts in civil rights
cases.

Mr. Drinaxn. Sir, it is my understanding that you did. You said
that section 2281, under which 183 cases were brought last year, should
be repealed. That is what you are recommending, and that if you had
your way that the Department of Justice would say to 183 plaintiffs
in civil rights cases, we do not want you to have the remedy that you
have claimed.

Mr. Dixon. Let me clarify. T was talking about the three special
civil rights statutes and

Mr. Drixan. Well, sir, T am just asking you for a reason now; and
the enforcement of civil rights, T do not have to remind you, is a very
difficult thing: and why should we say to 183 plaintiffs all over this
country that we are wiping away the remedy that you have elected as
the best possible way for you to assert your rights? °

Mr. Kastenserer. May 17

Mr. Drivan. Yes.

Mr. Kastexserer. Just to clarify the question, at least in the com-
mittee’s mind, do you accept that that is the case, that 183 cases in
fiscal year 1973 have been brought either under 2281 or 2282% T do not
know which section. '

Mr. Dixox. The only figures we have are those that relate to the De-
partment of Justice action in the three special civil rights areas cited
here in fiscal years 1971 and 1972. T should introduce perhaps my
colleague. 2

Mr. KasteENMEIER. Yes. b

Mr. Drxon. My attorney adviser, Mr. James Kelley, with the Office
of Legal Counsel. i

Mr. Kercey. Thank you. T would surmise that the 183 has reference
to fiscal 1973. T have the fiscal 1972 report.
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Mr. Kastexmemer. It does. No one said 1972 except I think Mr.
Dixon.

Mr. KeLiey. T am getting to the bottom of this figure of 183. For
1972 and 1971, rather comparable figures are set forth in the report
of the Administrative Office of the 1.S. Courts and in those years
there were 166 and 176. T gather that our figures have reference only
to cases brought by us under the 1964 and 1965 acts.

Mr. Kastenmerer. Therefore, vou would conclude that it is 183 or
whatever the figure is, 166 or 176, minus the cases that you brought?

Mr. Kerrey. Right.

Mr. Kastenyerer. Must have been brought as private suits pursnant
to 2281 and 228217

Mr. Kerrey. Presumably the great majority of them were brought
pursuant to 2281, relating to unconstitutional State statutes.

Mr. Kastexyerer, Yes.

Mr. KeLrey. Just one other point. Father Drinan spoke of election
of this remedy. T do not believe that plaintiffs have such an election.
When you sue under present law to enjoin the enforcement of State
statutes you must have a three-judge court. It is not a matter of choice.
So, T do not think it. reflects necessarily a preference for a three-judge
court. They may well have such a preference, but T do not think that
ficure demonstrates it.

Mr. KasteNyeier. So, the only question in issue is not whether they
will have a remedy. They will have a remedy but whether the three-
judge district court serves their purposes better than a single judge
distriet court?

Mr. Kerrey. That is correct. And the fact that that statistic is high
does not necessarily prove this premise.

Mr. Kastenmeier. Right.

Mr. Drivan. Mr. Chairman. T will ask them the further question
that T see no affirmative evidence here whatsoever, that it is more con-
venient for the Federal courts, that it is better, that it is easier to have
one than three, but the three were set forth by Congress with a lot of
reasons, and that it was specified in all of the civil rights acts and
that it has been used more and more and the burden is therefore, upon
the Department of Justice to demonstrate that one judge is just as
good as three to go against the intent of Congress. And I sec no evi-
dence whatsoever in Mr. Dixon’s paper indicating that.

Mr. Dixox. Well, Dean Drinan, as T used to know you in the law
school world, it is a policy matter for Congress to decide. There has
been a general, growing trend of dissatisfaction with threc-judge
courts for a variety of reasons.

Mr. Drinan. Who is dissatisfied? More and more plaintiffs are
asking for them. They are not dissatisfied. They think this is the way.

Mr. Dixox. We have to balance objectives here. Historically there
was felt to be a problem of prejudice on the part of a single judge who
was sought by plaintiffs to enjoin operations of State regulatory
statutes in the early days, and the three-judge court was thought to
be beneficial to broaden the viewpoint and avoid casual invalidation of
State law. We have gotten away from feelings that we used to have
that a single judge would be either prejudiced or more parochial in
his viewpoint than three judges. The problem has receded.
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Mr. Drixax. Well, who says that, sir? Well you could say that
but who is the we who gets away from these feelings? I do not see that
in the figures reflected here. I do not see that in the civil rights move-
ment and I do not see my lawyers here saying that we just as soon
have one. You are saying this for the Department of Justice and you
do not even have it in your paper, or any statistics to have a belief that
we have gotten away from the Federal judges biases and give us some
evidence of that.

Mr. Kastenseier. Would you yield ?

Mr. DriNaw. Yes.

Mr. Kastexyerrer. But Mr. Dixon, isn’t it the case that really your
position and that of the judges is silent in terms of policy. It has
not really much to do with the policy as your associate, Mr. Kelley
sointed out? It is not, we have learned, it is not whether the litigants
iave preferred the three-judge district court, but that that has been
their sole recourse and the growing figure has nothing to do with
whether it is popular? It is only in connection with pursuing that
sort of litigation that it is popular. It is not the form which is limited
as far as they are concerned as I understand it, and therefore, whether
one forum is preferred to another, apparently the Department is silent
on that. We have no evidence one way or the other and T think from
our colloquoy with Judge Wright the committee has at least ascer-
tained that it shall try to determine from such litigant organizations
representing civil rights litigants whether they feel the three-judge
district court is a preferred forum, would be preferred to a one-judge
court. And at the present time it serves very little to debate the ques-
tion until we can ascertain that it would seem to me because I do not
think those who are testifying this morning are in a position to
express that point of view. Therefore, I think we have reached on that
issue a dead end for purposes of further colloquoy this morning, it
would seem to me.

Mr. Dixox. I would agree, Mr. Chairman, that we won’t know,
absent much more massive, empirical evidence than is available, and
given also the presumption that litigants even if there were a choice
might prefer the three-judge court because of the extra advantage of
immediate appeal to the Supreme Court. But the question becomes
twofold. One, what do plaintiffs want, what would they like to have,
and on the other hand, we have the public concern as to whether or
not in terms of the total administration of justice system the three-
judge court requirement is needed as a matter of justice in the civil
rights area. That area was and still is dynamic but we have made
areat progress throughout the country and including the South where
I believe many of these cases are centered in the last several years.

If there is a general feeling that three-judge courts are mappro-
priate for the great mass of litigation now, it would seem that unless
there was some very special reason to exempt civil rights cases from
that general feeling they might as well be included in the general
move away from three-judge courts, for all of the reasons given which
includes public benefits as well as the impact on private interest.

Mr. Kasrexseier. I yield to the gentleman from Illinois for a
question.

Mr. Ramwspack. I have one quick question.
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Am I correct that that there are still two areas of civil rights cases
where there are three-judge courts stil] provided and if so T am won-
dering if perhaps some of the 183 cases that we referred to which
were brought under the other, the injunctive relief sections of the
code if perhaps relief might not have been available under either the
Civil Rights Act of 1964 or the Voting Rights Act of 19657

Mr. Dixox. Let me try to restate that. S. 271 would repeal 2282
of title 28 and would amend and substantially repeal 2284, Tt makes
no mention of two sections in the 1964 Civil Rights Act, or the 1965
Voting Rights Act which T alluded to. or of the public accommoda-
tions and the employment section of titles TV and VIT and of the
1964 Civil Rights Act. and also S. 271 makes no mention of the 1965
Voting Rights Act.

Mr. Ramseack. Do those sections you just mentioned deal with
injunctive relief or could injunctive relief be sought under those acts?

Mr. Dixox. There can be injunctive relief under all of those statutes.

Mr. Ramspack. So, possibly of the 183 cases. some of those cases
which were apparently brought under the sections that we are being
asked to repeal could have been brought under the 1964 or 1965 civil
rights law,

Mr. Dixox. Well, that would have been the case perhaps in earlier
years. But, our figures show that we have not utilized three-judge
courts, under those three special sections T alluded to, in fiscal years
1971 and 1972.

Mr. Ramssack. T see.

Mr. Kerrey. One other point. The three-judge court is convened at
the request of the Attorney General in those cases. T do not believe the
private plaintiff under titie VIT can ask for a three-judge court.

Mr. Dixon. The private plaintiff can ask the Attorney General to
intervene and ask for a three-judge court,

Mr. Kastenmeier, May I ask the witness to continue because the
hour is late and T do want him to cover as well as he can under the
circumstances all of the ground and then if we have time we can return
to matters we have been engaging in colloquy about.

Mr. Dixox. Certainly.

On page 9 T have a special word about reapportionment cases. S, 271
would exempt from the repeal of the injunction section of title 28 cases
concerning the constitutionality of the apportionment of congressional
districts or the apportionment of any statewide legislative body. We
favor retention of that, Well, let me rephrase it. We favor that provi-
sion in S. 271 at least for the time being. My statement mentions that
this is an esoteric area, and in all eandor I should state that I have
been very active in the reapportionment field over the years in writing,
teaching and in litigation.

The Supreme Court recently in a major series of rulings including
one, Gaffney v. Cummings of last June, which I argued, has modified
considerably the rules of the game concerning State legislative reap-
portionment. It has eased somewhat the stringency of the absolute
equality concept which lower courts were applying, and it has alsa
indicated that recognition of political realities would not be wholly
inappropriate if done for the purpose of improving the fairness of a
plan rather than feathering the nest for one party. This is a nnw
ruling.
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Now, prior to 1973 it was rather easy for a plaintiff to prevail. He
could frequently, late in the day, and on the eve of an election, intro-
duce a plan which was only fractionally more equal than the plan
]n‘l:p:ll‘vtl by the official State processes. If the court adopted that plan,
as it frequently did, you would see that plan used in the next election
unless the district court orders were stayed. The legislature thus elect-
ed under the plaintiffs’ plan could reapportion the State on a perma-
nent. basis for the future once they were sitting. We feel, and sum-
marize on page 10 and 11 in more detail, that at least for the time
being in the United States up through the 1980 census, which is our
next big bulge in reapportionment cases, that the three-judge district
court requirement would be beneficial.

As I say at the bottom of page 11, the crux of the matter in short is
that in most reapportionment litigation an election is imminent and
correction of a possibly erroncous distriet court ruling, if not made
prior to the election, is impossible because the matter is mooted by
the election.

There will be relatively few, I believe, reapportionment cases in
the next 3 years despite a big bulge this last year. But that was sort
of explained by the nature of the beast and the decennial reappor-
tionment process. The burden will not be too great and we feel the
benefit makes it very much worth while to retain the three-judge
court for the time being in that area of reapportionment.

I may now turn if you wish to the six-man juries in civil cases.

Mr. Kastensmemer. Before you do if I may interrupt you Mr. Dixon,
I would like to inquire of my colleagues. Would you be agreeable to
reconvening in 15 minutes after completion of the pending quorum
call? My understanding is that Mr. Campbell will not be very {[mg in
his presentation so we can accommodate both the bar association and
Mr. Dixon and not require them to come back another day, if that is
agreeable?

Mr. Ramssack. Mr. Chairman, I think Counsel just pointed out
something that we should consider and that is how much time is left
in general debate?

Mr. Kastenserer, We explored that ; 20 minutes.

Mr. Ramspack. Twenty minutes. And then it becomes illegal for us
to sit.

Mr. Kastexymerer. Then it becomes illegal for us to sit. So we have
a time factor, However, it is not as though it is a markup or some-
thing.

Mr. Ramseack. No, no. I agree.

Mr. Kasrenyeer. With that in mind and with your indulgence,
both Mr. Dixon and Mr, Campbell, we will recess for 15 minutes and
reconvene.

[Short recess.]

Mr. Kasrexyerer. The committee will come to order to resume its
hearings on HL.R. 8285 and S. 271. The Assistant Attorney General,
Hon. Robert (. Dixon, Jr., Office of Legal Counsel, was testifying.
And, Mr. Dixon, you may continue. You were about to discuss six-man
juries in civil cases.

Mr. Dixox. Thank you, Mr. Chairman. And T will pick up on page
12 of my prepared statement and make a few remarks selectively and
not repeat matters from this morning’s discussion if I can.
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We all know that juries in Federal court proceedings have been
composed of 12 persons from our beginning as a Nation, That applies
both to criminal and civil proceedings. However, in the Colgrove v.
Battin case of last June the Court sustained a local rule of the U.S.
Distriect Court for the District of Montana providing for six-man
juries in the trial of civil cases against contentions that the rule vio-
lated the seventh amendment preservation of jury trial rights “in
suits at common law.” This decision, as mentioned this morning, was
a five-to-four decision. The four who did not join with the majority
themselves split. Only two reached the constitutional issue, Two went
off on the nonconstitutional ground of the proper construction of rule
48 of the Federal Rules of Civil Procedure as already mentioned.

Taking that case as the foundation stone it would appear that con-
stitutional objections to a Federal policy of six-man juries had been
laid to rest. In terms of the policy issues, we mention again on page
14 several advantages culled 1n part from the literature which would
result in reduction of Federal civil juries from 12 to 6. They include
economy, expedition of trials, lessening of the burden of jury service
and I will not give the details on those. They are in my statement.

One point might be worth special mention regarding the effect, of
going from 12 down to six, on the juries’ representative character in
terms of bringing all viewpoints in the community to bear in the trial
process. It probably is true that six man juries will not be as repre-
sentative in communities that are highly stratified or ethnically or
racially diverse.

However, a jury, after all, is not intended, is not supposed to be a
political organ. That is not the intent and the Supreme Court has

long held that members of minority groups are not constitutionally
entitled to representation in particular juries in proportion to their
numbers. On that we cite Swain v. Alabama, 380 U.S. 202 back in
1965.

It also has been argued that 6-man juries will pmrlnc‘c results dif-

ferent from those produced by 12-man juries. Professor Zeisel of Chi-
cago has spoken to that point in an article we cite in our full state-
ment. Now, this does seem to be rather speculative. T did read his
article, and it is more an abstract exercise in logic than in empirical
research based on the experiences in those States which have had an
experienced record on six-man juries. Tt was interesting but I do not
feel it was dispositive.

Also, the Supreme Court recognized in the Battin case itself that
other more recent studies, and T quote the Court, “have provided
convineing, empirical evidence of the correctness of the conclusion
that there is no discernible difference between the results reached by
the two different sized juries.” So we conclude that the weight of the
evidence now available supports rather strongly the commonsense con-
clusion that on the average, 6 men will arrive at about the same verdict
in a case, such as a damages case, as would 12.

And half of the Federal district courts, and the Superior Court for
the District of Columbia, are now using six-man juries in some or all
civil cases.

Last, on page 21 of my statement. we would like to suggest two pos-
sibly helpful clarifying changes. First, the wording in the proposed
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section 1875 might be read as expanding jury trial rights beyond those
classes of cases in which juries are presently provided by virtue of
the seventh amendment or by particular Federal statute. We recom-
mend that the wording be clarified to show that no such expansion is
intended. Second and also part of the first point really, tale phrase
Yeivil case at law” in section 1875 suggests that the six-man limit
might not be applicable to advisory juries impanelled in equity cases.
The bill should make it elear that the six-man limit applies in all non-
criminal jury cases. And I did bring along some suggested language
which I can submit for the committee’s consideration to accomplish
that objective.

Mr. Kasrenmerer. We would be pleased to receive the proposed lan-
guage you have. It will be received for the record and by counsel for
the committee.

[ The proposed language follows:]

DEPARTMENT OF JUBTICE PROPOSED AMENDMENTS TO ProroseEp SEcTioNn 1875 oF
TitLe 28. (DELETIONS IN BLACK BRACKETS AND ADDITIONS IN ITALIC.)

§ 1875 Number of jurors in civil cases.

In a district court of the United States as defined in section 1869 (f) of this
title, the petit jury in a civil case [at law, or in a non-eriminal action in which
a right to trial by jury is otherwise granted by statute] shall consist of six jurors,
unless the parties stipulate to a lesser number. Nothing in this section shall be
construed to grant a rvight to trial by jury in any case in which such right is not
granted by the Seventh Amendment to the Constitution of the United States or
by another statute.

Mr. Dixon. In concluding, let me stress the Department’s conviction
that these are important bills warranting swift enactment. Although
the Federal judicial system has been improved substantially in recent
years, this critically important and complex system is still under great
stress. H.R. 8285 and S. 271 would contribute substantially to the alle-
viation of that stress and to the speedier and fairer administration of
justice.

We should be slow to jettison the past but quick to learn from
experience. Thank you.

[ The full statement of Mr. Dixon follows:]

STATEMENT OoF RoOBERT G. DIXON, JR, ASSISTANT ATTORNEY GENERAL, OFFICE OF
LEgAL CounsieL oN 8. 271, RELATING To THREE-JUDGE COURTS ; AND H.R. 8285,

RELATING TO Six-MAN Juries 1N Civin. CASES

Mr, Chairman and members of the subcommittee, I am pleased to have the
opportunity to present the position of the Department of Justice on two bills
now before the subcommittee, One, 8. 271, would eliminate the requirement for
three-judgze distric. coarts in cases seeking to enjoin enforcement of State or
federal laws on constitutional grounds, except in reapportionment cases, The
other, H.R. 8285, would provide for six-man juries in civil cases in the federal
distriet courts.

Both bills we feel would improve and expedite the administration of justice in
the federal court system. Particularly at a time when federal caseloads at all
levels are burgeoning, and no reversal of this trend is foreseeable, it is essential
that the Congress review and revise outmoded, expensive and time-consuming
procedures contributing to court congestion and delay without advancing justice.

Both of these bills are responsive to this need. They have been endorsed, at
least in concept, by the Judicial Conference of the United States, the Chief
Justice, commentators and practicing lawyers. The Department of Justice whole-
heartedly supports prompt consideration and enactment of both H.R. 8285 and
8. 271.

25-450 0—T4—7
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8. 271—THREE-JUDGE DISTRICT COURTS

Throughout our history, the jurisdiction and powers of the federal courts have
generated periodic and heated controversies. The three-judge court provisions
of the Judiciary Act of 1911 (86 Stat. 1162), of which present sections 2281 and
2282 of the Judicial Code are direct descendants, was enacted largely in re-
sponse to the Supreme Court's 1908 decision in Ex Parte Young, 209 U.S. 128,
holding that State officials could be enjoined by the federal district courts from
enforcing unconstitutional State statutes. The Young decision eame down at a
time of rapid business expansion and of efforts by the States to regulate and
control that expansion. Many district judges, responding sympathetically to
arguments couched in terms of “inviolable property rights" and “substantive due
process” issued injunctions against State regulatory programs, frequently on
the basis of aflidavits alone, and sometimes without a hearing.

The original Three-Judge Court Act was designed to prevent improvident is-
suance of injunctions against State regulatory programs by requiring that such
cases be heard by a district court of three judges. The Act also provided for di-
rect appeal to the Supreme Court in order to expedite final resolution of these
disputes concerning State public policy.

Thereafter, the Aet underwent several revisions, and, in 1937, it was extended
to cover cases seeking injunctions against federal statutes. Present sections 2281
and 2282 of the Judicial Code require that a three-judge district court be con-
vened in cases seeking injunctive relief against a State or federal statute on the
ground of unconstitutionality, and appeals lie directly to the Supreme Court.

S. 271, recently passed by the Senate, wonld eliminate the three-judge court
requirement in these cases by repealing sections 2281 and 2282. Although the
bill would work a major change in federal jurisdiction and procedure, unlike
most changes in this area, the need for it is scarcely disputed.

Court in Constitutional Litigation, 32 U. Chi. L. Rev. 1 (1964) : American Law
Institute, Study of the Division of Jurisdiction BRetween State and Federal
Courts, pp. 316-326 ; Statements of Professor Wright and Judges Friendly and
Wright in Hearings supra at 753, 769 and 787, The Judicial Conference of the
United States has approved a bill substantially similar to 8. 271. The Chief
Justice had this to say in his “Report on Problems of the Judiciary” to the
American Bar Association last year—

“We should totally eliminate the three-judge district courts that now
disrupt distriet and circuit judges’ work. Direct appeal to the Supreme Court,
without the benefit of intermediate review by a court of appeals, has seri-
ously eroded the Supreme Court's power to control its workload, since ap-
peals from three-judge district courts now account for one of five cases
heard by the Supreme Court. The original reasons for establishing these
special courts, whatever their validity at the time, no longer exist. There
are adeqate means to secure an expedited appeal to the Supreme Court if
the circumstances genuinely require it. Remarks of Warren F. Burger, Chief
Justice of the United States, before American Bar Association, San Fran-
cisco, Calif., August 14, 1972.”

The entire matter is ably discussed in the Senate Committee report on 8. 271.
See 8. Rep. No. 93-206 on 8. 271, 93d Cong. 1st Sess. Accordingly, I will discuss
only briefly the major considerations supporting enactment of 8. 271.

Three-judge district courts involve extremely wasteful use of searce judicial
manpower. Three judges are required to do the work of one, and one of the three
must be a cirenit judge. The logistical problems are not so great in, say, the
Southern District of New York, where the judges for that distriet and the Second
Circuit work in the same building on Foley Square in New York City. But things
are not so simple in Texas or Montana. In those areas, two of the three judges
may have to travel hundreds of miles fto sit together to hear a witness testify.
In protracted cases, several trips may be necessary.

Such wastage of judicial manpower was relatively less serious a decade ago.
In the 15-year period between 1947 and 1961, there were less than 100 three-
judge court hearings each yvear. Since that time, however, the number of three-
judge court hearings has grown from over 100 each year to over 300 each year.
Much of this increase has been attributable to civil rights and reapportionment
cases. See 1972, Annual Report of the Director, Administrative Office of United
States Courts, IT-91.

While the thrust of present sections 2281 and 2282 is clear enough, their lan-
guage is ambiguous in several respects. Because the federal judiciary has long
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viewed the three-judge court requirement as wasteful, it is hardly surprising
that statutory ambiguities in language would be strietly construed. See Phillips
v. United States, 312 U.S, 246 (1941). While a hostile judicial approach to the
three-judge court requirement has undoubtedly narrowed its scope to some extent,
this approach has also resulted in an arcane case law as to when three judges are
required. In his landmark study of the subject, Professor Currie quite appro-
priately referred to the passage from Macbeth—“When shall we three meet
again, in thunder, lightning or in rain?’ As Professor Currie demonstrates, the
question is often not easily answered. The result has been a heavy volume of
wasteful litigation over jurisdictional issues, largely negating any benefits de-
rived from narrow construetions of the statute.

As I mentioned earlier, in cases covered by the three-judge court requirements
of sections 2281 and 2282, an appeal as of right lies directly to the Supreme
Court. This bypassing of the courts of appeals, the Chief Justice's words bear
repeating, “has seriously eroded the Supreme Court's power to control its work-
load, since appeals from three-judge distriet courts now account for one of five
cases heard by the Supreme Court.” By making these cases subject to the usual
appellate process, many of them would be winnowed out at the court of appeals
level, by clearly correct resolution of the issues at that level, or by denials of
certiorari at the Supreme Court level in relatively unimportant cases. At a time
when serious consideration is being given to ereation of a “mini Supreme Court”
to alleviate congestion on the docket of our highest court—a highly controversial
proposal—we should, at the very least, eliminate one serious cause of that con-
gestion in a way in which virtually all serious students of the guestion ean
agree.

Changes in the law and judicial attitudes towards injunctive relief against
State officials have gone far to erode the original justifications for the rule. For
one thing, the Federal Rules of Civil Procedure have imposed strict limits on
the issnance of ex parte temporary restraining orders. See Rule 65(b), Fed. R.
Civ. Proe. Recent decisions of the Supreme Court manifest a high degree of
sensitivity to the need for comity and due deference to State processes in our
federal system. See, e.g., Younger v. Harris 401 U.8. 37 (1971) ;: Askew v. Har-
grave, 401 U.8. 476 (1971). If injunction-minded single distriet judges do not
exercise their discretion to grant stays pending appeal, the courts of appeals
and Circuit Justices may entertain applications for stays.

S. 271 would not eliminate all three-judge courts., Such courts would be
retained for review in certain ICC cases (28 U.S.0. 2325), anti-trust cases
brought under the Expediting Act (15 U.8.C. 29, 49 U.8.C. 45), and certain civil
rights cases (42 U.8.C. 1971 g, 2000a-5(b) and 2000e-6(b)).

Further study might show that three-judge courts could be eliminated in all
of these cases as well. However, repeal of sections 2281 and 2282 would elim-
inate the bulk of the present problem, because most three-judge court cases
arise under them.

A special word is warranted concerning the provision of 8.271 which would
retain the three-judge court requriement in reapportionment cases. This is an
esoteric area well-known to only a few, but in all candor I must say that it
has been one of my specialties and I have some considered views on it. One area
where three-judge district courts have a high claim to be retained, at least
through the 1980 census litigation, is the reapportionment area. This is so be-
cause the structure of the key state policy-making body is at stake—the legisla-
ture—and the record of the district courts in this area has been unsettling.

In a single-minded pursuit of the notion that voters are fungible, too many
district courts have been willing to allow any plaintiff on the eve of an election
not only to unhorse a carefully constructed official state plan, by showing that
his plan is a few bodies better in equality, but to impose that plan on the state
for the next election. (The judicially imposed plaintiff plan normally is a rad-
ically different plan politically from the official plan, but that faet, the key fact,
is totally concealed.)

Only the provision for prompt Supreme Court review, and the resultant stays
pending appeal, have avoided use of dubious plaintiff plans in several states in
the recent past, e.g., Indiana 1970, Whitcomb v. Chavis, 396 U.S. 1064 (1970:
Texas 1972, White v. Weiser, 41 U.8. Law Week 4900 (1973) ; Connecticut 1972,
Gaffney v. Cummings, 41 U.S, Law Week 4981 (1973).

Retaining the three-judge court for reapportionment should not be unduly
burdensome because reapportionment litigation can be expected to develop in
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decennial clusters. For example, although there was a total of only 17 cases in
the 4-year period prior to 1972, there were 32 cases in 1872 constituting approxi-
mately 109 of the total number of three-judge cases in that year. 1972 Report,
Administrative Office of United States Courts, p. 1I-91. A sharp decline can be
expected in the last half of this decade.

The Supreme Court issued several significant reapportionment decisions in the
1972 Term, including the landmark decision in Gaffney v. Cummings, 41 U8, Law
Week 4981 (1978) (I ecall it a landmark decision partly because of its infrinsie
importance and partly because I argued the cause successfully). The Gaffney
ruling allows minor deviations in mathematical equlity among state legislative
districts, and indicates that lines drawn by a poltically-aware bipartisan board
in pursuit of political fairness are not per se suspect ; proof of invidious discrimi-
nation is needed to challenge them.

The Gaffney ruling, and other rulings in the 1972 Term, should have the long-
run effect of insulating substantially equal reapportionment plans from close
judieial seruntiny. However, in the short run continued Supreme Court vigilance
may be needed because the past district court record offers no assurance that
there will be compliance with th new 1973 rulings without expedited Supreme
Court review, The crux of the matter in short is that in most reapportionment
litigation an election is imminent and correction of a possibly erroneous district
court ruling, if not made prior to the election, is impossible because the matter
is mooted by the election.

H.B, 8280—S8IX-MAN JURIES IN CIVIL CASES

Juries in federal court proceedings, eriminal and civil, have been composed of
twelve persons from our beginning as a Nation. Indeed, the practice of im-
paneling twelve jurors goes back to fourteenth century England. There is no
express provision of the Constitution specifying the number of jurors in federal
eases, and no statute or rule fixes the number for civil juries at twelve. However,
some earlier Supreme Court decisions had said, in dictum, that “trial by jury”
means “a trial by a jury of twelve.” Capital Traction Co. v. Hof. 174 U.8. 1, 13
(1899). See also Maxwell v, Dow, 176 U.S, 5681, 586 (1900). Consistent with these
statements, it was apparently assumed until relatively recently that the Seventh
Amendment required a jury of twelve persons in federal civil cases.

That erroneous assumption was laid to rest by the Supreme Court last June.
In Wolgrave v. Battin, 41 U.8. Law Week 5025 (1973), the Court sustained a
local rule of the United States Distriet Court for the District of Montana pro-
viding for six-man juries in the trial of civil cases against contentions that the
rule violated the Seventh Amendment's preservation of jury trial rights “‘in suits
at common law.” Although history is sketchy on the point, the Court found noth-
ing to indicate that the Framers deemed the number twelve to be a critical fea-
fure of the jury trial right. Rather, the Framers were “concerned with preserv-
ing the right of trial by jury in civil eases where it existed at common law, rather
than the various incidents of trial by jury.” (Emphasis by the court.) Id. at
H027. In other words, the question presented by the Seventh Amendment-—to which
history largely supplies the answer—is whether a particular case is the kind of
case which would have been triable by a jury at common law.

The Amendment does not speak to such “incidents” of jury trial as juror quali-
fieations, unanimity of verdicts, and, most relevant here, the number of jurors
in the box.

The Supreme Court’s decision in the Battin case was clearly foreshadowed in
Williams v. Florida, 399 U.8. T8 (1970), In Williams the Court upheld a Florida
robbery conviction, returned by a six-man jury, against contentions that it vio-
Inted Sixth Amendment rights as incorporated and made applicable to the States
by the Fourteenth Amendment. The Court rejected the notion in that context
that “the reliability of the jury as a faetfinder . . . [is] a function of size.” 399
U.8. at 100-101. As Justice Harlan pithily stated in an earlier ease, “[T]he
rule . , . that ‘jury’ means ‘jury of exactly twelve' is not fundamental to any-
thing : there ig no significance except to mystics in the number 12" Duncan v.
Lowisiana, 301 U.S. 145, 171, 182 (dissenting opinion). As the Court in Battin
saw it, the basic question is “whether a jury of 12 is of the substance of the com-
mon law right of trial by jury . .. keeping in mind the purpose of the jury trial
in . .. civil cases, to assure a fair and equitable resolution of factual issnes . . "
Id. at 5028. Reiterating its determination in Williams that there are “no discern-
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ible differences between the results reached by the two different sized juries”
and referring to subsequent studies confirming that determination, the Court
concluded that the number twelve was not “of the substance of the common
law right."” fd. at 5028-5029. The Court expressly reserved decision of the ques-
tion whether a jury of less than six would meet constitutional requirements. Id.
at 5029,

Several significant advantages would acerue to reduction of federal civil juries
from twelve members to six. These advantages would include

ECONOMY

Present federal law provides for payment of a $20 fee for each juror for each
day of service, The Court has discretion to increase this fee to $25 in cases where
Jurors are required to serve more than thirty dayvs on one ¢a Jurors are en-
titled to mileage and, in some cases, to subsistence payments. 28 1.8.C. 1871, The
average federal juror is paid about $27 per day. In fiscal year 19 juror pay-
ments exceeded $13,500,000. Although no breakdown is available showing the
proportion of these payments to jurors serving on civil and eriminal eases (many
jurors serve on both), it is evident that reduction of the size of the civil juries
by 50 percent would entail a considerable saving in fees alone.

EXPEDITION OF TRIALS

Selection of the jury—technically called the voir dire examination—ean be a
time-consuming process, particularly in a vigorously contested case. Reducing
Jury size by half would not cut the time required for veir dire by fully half,
because in most cases the court puts questions bearing upon potential disqualifi-
cation for bias to the entire panel simultaneously. However, the time for indi-
vidual questioning of jurors by the court and counsel would be reduced by half,
and that process is frequently quite time-consuming.

In addition, reduction of jury size would save time at several points in the
typical trial. Viewing of exhibits by the jury could be done more quickly. Polling
the jury would take half as long as at present. And it is obvious that a six-man
Jury is a much more manageable body to work with than the traditional jury
of twelve. The smaller group moves in and out of the jury box more quickly and
is much more likely to return from lunch or a recess on time, with its members
intact. The time devoted by court personnel to selecting and summoning poten-
tial jurors would be significantly reduced. Finally, it is likely, but difficult to
prove, that six jurors will, on the average, come to a unanimous decision more
quickly than twelve, and that there will be fewer “hung juries.”

Each of these time-saving features would translate in the agegregate into
substantinl monetary savings, perhaps greater than the savings to be realized
in jurors’ fees. And, of course, savings in time and money, while beneficial, are
not in this context ends in themselves, Perhaps the greatest benefit to be derived
would be quicker trial of civil cases now langnishing on the dockets of many of
our overburdened courts. Speedier trials of these cases will improve the quality
of justice.

LESSENING THE BURDEN OF JURY SERVICE

While 1 have no wish to denigrate jury service as a civie duty, it has long
been realized that jury service is burdensome to many of our citizens, It was
noted in the time of Henry VIII that—

The King's most loving Subjects are much travailed and otherwise en-
cumbered in coming and keeping of the said six Weeks Sessions. to their
Costs, Charges, and Unquietness, 37 Hen, 8, ¢, 7.

Although federal jury fees were raised a few vears ago from $10 to $20 for
each day of service, the present fee does not represent adequate substitute com-
pensation for many people, particularly wage-earners. The £20 per day figure
represents an annual income rate of about £5,000, close to the poverty line for
urban families of four. It can be argued that these burdens should nevertheless
be borne in eriminal cases, where the larger jury, coupled with the unanimous
verdict rule, arguably gives the defendant a better break. It is difficult to see,
however, how that rather speculative ealeulus has any relevance to the appropri-
ite damage award in a tort case, and even in a criminal trial, the object is to
provide a fair trial, not to give the defendant a better break.
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I do no mean to suggest that the 12-man jury in civil cases is a total ana-
chronism and that no case can be made for its retention. As Justice Harlan
has observed, “It affords ordinary citizens a valuable opportunity to participate
in a prut ess of government, an experience fostering, one hopes, a respect for
law,” Duncan v, Lowigiana, supra, at 187 (dissenting upmmul Indeed, jury serv-
ice is probably the only epportunity most average citizens have for direct par-
ticipation in the administration of justice, a process frequently ecriticized as
remote and impersonal.,

And it is also true that six-man juries will tend to be somewhat less repre-
sentative in communities that are highly stratified or ethnieally and racially
diverse, For example, in a judicial distriet that is 10 percent black, and assum-
ing a representative jury pool, the chances are betfer than ever that at least
one black person will be in the jury box.

With a six-man jury, the chances for that result are less than even, However,
the jury is not intended to be a political organ. The Supreme Court has long
held that members of minority groups are not constitutionally entitled to pro-
portional representation on particular juries, and the practical reasons und
Iying this rule are compelling, See, e.g. Swain v. Alabama, 380 1.8, 202 (1965).
It is enough if the system, over time, operates to produce cross-section juries
viewed in the aggregate, Tested by that standard, six-man juries are as fair as
twelve-man juries.

It has been argued that six-man juries will produce results different from
those produced by twelve-man juries., See Zeisel, And Then There Were None:
The Diminition of the Federal Jury, 38 U. Chi. L. Rev. 710 (1971). However, I
find this argument highly speculative. And even assuming that “different” re-
sults might ensue, it does not follow that one set of results is necessarily “better"”
than another, provided both are fundamentally fair.

Moreover, as the Supreme Court recognized in the Battin case, other more
recent studies “have provided convineing empirical evidence of the correctness
of the conclusion that there is no discernible difference between the results
reached by two different-sized juries.” Id. at 5029. T submit that, owing to the
nature of the problem, no empirical study will ever demonstrate conclusively
whether significantly different results will occur in this setting. But the weight
of the available evidence strongly supports the common-sense conclusion that,
on the average, six men will arrive at about the same damage verdict as would
twelve.

Over half of the federal distriet courts and the Superior Court for the District
of Columbia are now using six-man juries in some or all civil cases. Ree 1072,
Annual Report of the Director, Administrative Office of the United States
Courts, p. II-90; Devitt, The Siz Man Jury in the Federal Court, 53 F.R.D. 273,
277. The Battin (11-‘(I"-1!l]] makes it clear that such juries are constitutional, and
rhmr widespread acceptance by the bench and bar is perhaps the strongest proof
of their efficiency and reliability. The principal purpose of H.R. 8285 would be
fo make use of six-man juries uniform in all federal trial courts and in all
civil cases triable by jury.

Support for the six-man jury is broad and impressive. Chief Justice Burger
has endorsed the concept. The Judicial Conference of the United States has
endorsed the six-man jury in principle. The great weight of scholarly com-
mentary favors its adoption,

In endorsing enactment of H.R. 8285 we suggest two clarifying changes.
First, the wording of proposed section 1875 might be read as expanding jury
trial rights beyond those classes of cases in which juries are presently pro-
vided by virtue of the Seventh Amendment or by a particular federal statute.
We suggest that this wording be clarified to show that no such expansion is
intended. Second, and related to the preceding point, the phrase “eivil case at
law"” in the same section suggests that the six-man limit might not be applicable
to advisory juries empaneled in equity cases, See Fed, R. Civ. Proe. 39(¢). The
bill should make it clear thal the six-man limit applies in all non-criminal jury
cases, I have some suggested language that would be responsive to these points.

In concluding my testimony, let me stress the Department’s convietion that
these are important bills warranting swift enactment. Although the federal
jundicial system has been improved substantially in recent years, his critically
important and complex system is still under great stress. H.R. 8285 and 8. 271
would contribute substantially to the alleviation of that stress, and to the
speedier and fairer administration of justice.
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Mr. Kastenyemer. Thank you very much, Mr. Dixon, for your help-
ful comments.

Do I understand that the Justice Department preferred H.R. 8285 to
the Senate version ?

Mr. Dixox. We do—— .

Mr. Kastenmerer. I am sorry. There is a comparable bill on the Sen-
ate side comparable to H.R. 8285 and it provides for unanimous ver-
diets. Tt is S. 2057.

Mr. DixoN. 1 must apologize, Mr. Chairman. We have not focused
on the Senate bill. We could send in a statement relating our present
comments on H.R. 8285 which we do support to the Senate bill and I
will be pleased to do that if you request.

Mr. Kastenmeier, We would be very pleased to have your additional
comments. As I understand it S. 2057 represents the latest amended,
approved version by the Judicial Conference which for reasons are not
completely clear to me requires a unanimous verdict of a six-man jury.
The earlier version did not specify that, left that, I gather, unsettled.

[ Subsequently by letter dated December 4, 1973, Mr. Dixon sub-
mitted the following comments:]

DECEMBER 4, 1973.

Hon. Ropert W, KASTEN METER,

Chairman, Subcommittee on Courts, Civil Liberties and the Administration of
Justice, Committee on the Judiciary, House of Representatives, Washington,
B

Dear M. Cramyax : During my recent appearance before your Subcommittee
in which I presented the position of the Department of Justice on 8, 271, relating
to three-judge district courts, and H.R. 8285, relating to six-person juries in
federal civil cases, several members of the Subcommittee requested that I
submit additional comments for the hearing record on related matters. This letter
responds to those requests.

First, you asked that I provide you with the Department’s position on 8. 2057,
a bill introduced by Senator Burdick relating to six-person juries. 8. 2057 is
identical to H.R. 8285 in providing for six-person juries in federal civil cases, but
it contains two additional features. First, it would provide expressly for una-
nimity of ecivil jury verdicts, unless the parties stipulate otherwise. (The
unanimity requirement is implicit in H.R. 8285.) Second, it would ftreat several
defendants or several plaintiffs as a single party for the purpose of making
peremptory challenges only if their interests are sihmilar, leaving to the court
discretion to grant additional peremptory challenges in appropriate ecircum-
stances.

The Department of Justice believes that these features of 8. 2057 are sound,
and would support enactment of that bill, in lien of H.R. 8285, Under existing
case law, a serions constitutional question would be raised under the Seventh
Amendment if less-than-unanimous verdicts were provided for in federal eivil
cases. The Supreme Court has twice stated that the Seventh Amendment requires
unanimity in civil jury verdicts. American Publishing Co, v, Fisher, 166 1.8, 464,
467658 (1897) ; Springville v. Thomas, 166 U.S. 707 (1897). Those cases were
recently cited with approval by Mr. Justice Powell conceurring and Mr. Justice
Douglas dissenting in Johnson v. Louisiana, 406 U.S. 856, 370 n.5, 382 (1972).
Additionally, American Publishing characterized the unanimity requirement as
one of “substance” and not of form, That characterization has significance in
light of Colegrove v. Battin, 37 L.Ed. 2d 522, 528 (1973), upholding the constitu-
tionality of six-person federal civil juries, in which the Supreme Court concluded
that the Seventh Amendment protects the “substance” of the common law right
to trial by jury, as distinguished from mere matters of “form.” However, an
argument can be made that Johnson v. Louigsiana and Apodaca v. Oregon, 406
U.S. 404 (1972), holding that the Constitution does not require unanimous 12-
person jury verdicts in State criminal cases,' and Colegrove v. Battin indicate

' However, a majority of the Supreme Court in Johnson indicated that unanimous jury
verdicts were required under the Constitution in federal eriminal cases. See, 406 T.8, at
395.
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that the Supreme Court has adopted a flexible approach in the interpretation of
the constitutional civil and eriminal jury trial provisions and thus might uphold
less-than-unanimous verdicts in federal civil jury trials,

In addition to the constitutional uncertainty raised by less-than-unanimous
civil jury verdicts, poliey reasons militate against its adoption. One may reason-
ably speculate that if unanimity were not required, jury deliberations wonld be
accelerated somewhat, and hung juries would be somewhat less likely to oceur.
However, there is at the present time no way to demonstrate empirically that
these results would ensue from a less-than-unanimous verdiet rule. And, of
course, the proposed reduction in jury size from twelve to six should markedly
accelerate jury deliberations and may reduce the incidence of hung juries—the
latter a rare phenomenon in eivil cases in any event. In sum, we have had twelve-
person juries and the unanimity role in federal ecivil cases for almost two hun-
dred years. The proposed reduction in the size of juries is itself a major change.
By also changing the traditional unanimity requirement our federal eivil jury
system would be torn too far from its origin in one leap.

In conclusion the Department of Justice believes that six-person juries should
be allowed to operate under the traditional unanimity rule for some significant
period of time, before further major changes in the system are considered. That,
at least inferentially, was the conelusion of the Judicial Conference of the United
States, which had endorsed 8. 2057.

The other feature of 8. 2057 which differs from H.R. 8285 would permit treat-
ment of several defendants or several plaintiffs as a single party for the purpose
of making peremptory challenges “if their interests are similar.” Although we
have no objection to this provision, the word “similar” should be clarified to
provide a judge with better guidance in determining whether this provision ap-
plies in a given case. As a technieal matter, section 2 of 8, 2057 is apparently
intended to amend the first paragraph, not just the first sentence, of secton 1870
of title 28, United States Code.

We also note that the bill does not affect Rule 47(b) of the Federal Rules of
Civil Procedure, which permits the court to direct the calling and impanelling
of not more than six alternate jurors. The Committee may wish to consider
whether this rule should be changed to provide for no more than three or four
alternate jurors.

Congressman Danielson asked me to consider and comment on the possibility
of providing for a “5/6ths" verdict—i.e.,, a jury verdict resting on the votes of
five of the six jurors. Aside from the constitutional question raised, if we were
to depart from the traditional unanimity rule, a “5/6ths” rule might well be the
desirable formula. Anything short of that would leave us with a majority vote
rale on a six-man jury. However, from what I said earlier, we do not believe
that thi= is the appropriate time to depart from the unanimity rule,

Congressman Drinan asked me fo comment on his suggestion that we provide
for twelve-person civil juries at the option of the plaintiff, The Department wonld
be opposed to such an option. The reasons for reducing civil juries from twelve
to six are, in our view, quite compelling. We believe that giving either party an
election for a jury of twelve would substantially defeat the purposes of the
legislation.

Congressman Drinan also asked whether the Department played any role in
the Battin decision. Tt did not. Judge Battin was represented by private counsel,
Cole Crawley of Billings, Montana. Although several organizations filed amieus
curiae briefs in Battin, the Department did not do so.

Sincerely,
Rogerr G. DIixown, Jr.,
Asgistant Attorney General, Office of Legal Counsel.

Mr. Kastenmerer. T have two other questions. You have heard col-
loquoy this morning between the gentleman from Massachusetts and
the judges as to whether the Federal courts system should have gone
to a six-man jury on the basis of the Supreme Court decision inas-
much as there is a section cited by the gentleman from TIllinois that
presupposes a 12-man jury and statutory form

Mr. Rarseack. Tt is a rule.

Mr. Kastenserer. Is that a rule?

Mr. Raruspack. Yes, it is a rule.
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Mr. MoonEy. A rule of civil procedure.

Mr, Kastenyerer. Oh, it is a rule of civil procedure.

Mr. Raisepack. Rule 48.

Mr. Kastexserer. In any event, do you agree that there is some
question whether the Federal courts should have assumed the right
to introduce six-person panels notwithstanding a lack of statutory
support therefor?

Mr. Dixon. Well, Mr. Chairman, that goes to a large question of
separation of powers and the extent to which the Federal judidiary,
under article 111, as a separate branch of the Government, has some
independent constitutional power to regulate by rule or similar process
the conduct of their business. Tradition, of course, as you know, has
gone in the direction of substantial reliance on the statutory process
for providing rules for the Federal judicial system. As a matter of
first impression, it could have gone either way, I am sure. However,
the earlier case, the Williams v. Florida case, gave a strong signal that
six-man juries were permissible in State criminal cases. That would
seem to provide a fair basis of assurance to the judges who introduced
the Federal rule that they were on a solid constitutional foundation
in following the Williams case. That leaves the question open whether
they were on a solid foundation policywise, separating out the policy
basis for action on which Williams v. Florida vested and the constitu-
tional aspect.

I think that we can turn around on that question and have many
different viewpoints on it looking back to the past. But starting at the
present for the baseline, we do find that Justice Brennan. writing for
the five-man majority in Colgrove v. Battin last June, did devote one
section of his opinion to the question of rule 48 and thought it was not
a bar, it did not operate as n congressionl bar to judicial discretion
which was exercised, and it was challenged in that case. Well, since
five of the justices, Justice Brennan writing the opinion, discussed
the matter frontally, it seems to me that that matter has become aca-
demic perhaps. But it is still, of course, true that there is a power of
Congress to dispose of that matter, and it can go either direction
policywise most certainly.

Mr. Kastexmerer. Another question arises concerning your office’s
evaluation of the desirability of the enactment of these two pieces of
legislation, and particularly the former one, S. 271, regarding a three-
jndge conrt. What factors did vou take into consideration? T ask it in
the context of understanding that the Judicial Conference, in its de-
liberations, was mostly interested in the administration of justice from
the standpoint of expedition and efficiency. In that context. the argu-
nent is, T think, overwhelming. Yet. here again the gentleman from
Massachusetts raises another question, to what extent did you con-
sider whether such a forum might be desirable in terms of litigants
and their preferences? Or was this not necessarily a factor which it
was incumbent upon you to weigh? In what context did you view it?
Was it the case with the Judicial Conference, as T assume, broadly in
furtherance of the public interest?

Mr. Dixox. Mr. Chairman, we were influenced by the many reports
of persons who have supported a substantial abolition of the three-
judge courts. We did not get into the question of forum shopping or
how that might be affected by the availability or not of a three-judge
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court. We were quite concerned about the facts as noted in part of my
statement—and I did not read that—that a veritable mess has arisen
over the question when is a three-judge court required and when is it
not required. The law is deceptively simple on its face in regard to
requirements of three-judge courts when the constitutionality of state-
wide enactments are challenged.

We did not get into the question of what is a statewide enactment,
and I recall that in the reapportionment field when the attention
moved from State legislative reapportionment down to local appor-
tionment, county boards and city boards and the like, three-judge
courts were frequently impanaled becaunse the localities received all
of their powers from the State, and they rested on a State law in the
makeup of their county boards,

And it was felt that a three-judge court should be utilized.

However, in two cases, one that T worked on, the cases got all the
way up from the three-judge court to the Supreme Court, were briefed
and argued on the merits, and then they were dismissed from the
docket because the Court decided that on a close analysis of the con-
tent of the two State laws concerned, they were strictly local in appli-
cation and a one-judge court would suffice.

The cases are Board of .‘-'J.t;.-r';';-;,‘:or.-a of Suffolle County v. Bianchi,
a New York State case; and Moody v. Flowers, from Alabama. both
found in 387 U.S. 97.

More of this, of course, is elaborated in Professor Wright’s book
on Federal jurisdiction. There is a factor of confusion and time loss
in deciding when a three-judge court is required and when it is not
required.

A further factor we considered was the controversy surrounding the
minicourt discussion. As you know, Mr. Chairman, the minicourt con-
troversy has given rise to a new commission appointed in part by the
President, in part by the Chief Justice and in part by the Speaker of
the House and in part by the President pro tem of the Senate, a 16-
man commission to study not merely revision of the Federal appel-
late circuits but also to study the whole problem of expedition of cases
so that we can handle evergrowing numbers of cases with our fore-
seeable judicial manpower,

Mr. Kasrexsemer. Let me amplify my question, posing it in a
slightly different way. Let us assume that several civil rights groups
on reexamination of this hill were to say that for stated reasons which
they set down they feel that elimination of a three-judge district court
would be disadvantageous to the pursuit of litigation in those fields.
Should that not be persuasive to this committee or to the Department
of Justice, assuming they made a compelling argument. ?

Mr. Dixonx. Well, Mr. Chairman, as T said at the end of my state-
ment, we all must learn from experience and if evidence we do not
have before us is brought forward, that should be evaluated.

It might give us pause.

But, then there is a difficult tradeoff. How much is the advantage to
the given litigant if he has a three-judge court, versus what the out-
come might be if he had a one-judge court. And T think T can see the
situation where in a given district if the plaintiff knew he would have
Judge X he would want Judge X alone and no three-judge court along
with Judge X. And there are tradeoffs here.
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We must also bear in mind that we are not talking about a final
judgment by a one-judge court in a civil rights case. Appeal avenues
are preserved and the Supreme Court does have power to grant cer-
tiorari prior to review in the Court of Appeals.

Mr. KASTENMEIER. Yes.

Mr. Dixox. In a major case.

Mr. Kasrenmerer. I understand that. And as a matter of fact, let
the record be clear. Judge Wright indicated that the Conference had
checked with the Civil Rights Commission and Father Hesburgh in-
dicated no opposition to this and Counsel hands me a letter dated
July 12, 1972 on the predecessor piece of legislation identical to the
one before us, S. 3653 which reads as follows:

Thank you for your letter of June 30 concerning our request to testify on 8.
3653. We have taken a further look at the bill and have concluded it raises no
civil liberties issues which would warrant our appearance as witnesses to any
hearings you might hold. Sincerely, Acting Director of the Americal Civil Lib-
erties Union.

So, there is no present indication that the elimination of the three-
judge court would prejudice civil liberties or civil rights cases.

But, T raise the hypothetical. N

Mr. Kerrey. I just offer one other comment. According to statistics
compiled by the Administrative Office, civil rights cases comprised
183 out of the 320 three-judge court cases in 1973. I am just suggesting
if you carved out an exception for civil rights cases, the exception
might swallow the rule, and you may as well forget about the bill.

I do not know how you would define a civil rights case. Years ago
if you sued to desegregate a school that was a civil rights case. The
administrative office aggregate figure includes perhaps challenges to
welfare eligibility and T have no idea what else. But there may very
well be a difficult jurisdictional problem in deciding what are civil
rights cases.

Mr. Drinan. Mr. Chairman, T did not fully understand that. What
did you mean that the 183 civil cases, that if we do not exclude them,
then just forget about the bill ?

Mr. Keroey. I was just suggesting that that is more than half of the
bulk, and the bill does not deal with ICC review orders which is an-
other big chunk. The biggest single batch is what the Administrative
Office of the U.S. Court calls civil rights.

Mr. Kasrexserer. I think what Mr. Kelly is saying that if we were
to exempt for any reason civil rights cases we would be defeating statis-
tically more than half the purpose of the bill in relieving the burden.

He did not address himself to the policy, which is for us to
determine, :

I yield to the gentleman from Illinois, Mr. Railsback.

Mr. Ramspack. T have no questions, and I simply want to thank
Mr. Dixon and his colleague. )

Mr. Dixon. Mr. Kelley.

Mr, Ramspack. Mr. Kelley, for presenting what T think is a good
case for the passage of this legislation. ) ;

One thing. The Department of Justice is not sponsoring these bills,
am I correct? You are just testifying? : '

Mr. Dixox. We are testifying on the bills.

Mr. Ramssack. Was it not the judicial conference that really was
pushing the bills? .
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Mr. Dixox. That is my understanding and it has a modified version
apparently as the Chair has mentioned.

Rfr'. Ratssack. That is all T have.

Mr. Kastenyerer. The gentleman from California, Mr. Danielson.

Mr. Daxtersox. I have no questions. I thank you and I hope that in
your comments that you are going to submit with respect to the three-
man or excuse me, the six-man jury you will add a paragr aph or two
as to the attitude, official attitude of the De partment of Justice on let
us say a five-sixths verdict under that six-man jury. Would you do
that ?

Mr. Dixon. A five-sixths verdict?

Mr. Davterson. Yes, sir, less than unanimous. Five human being
verdict of a six human being jury.

Mr. Dixox. We will look into that very carefully.

Mr. Danierson. I would like to have your observations. If you think
it puts you in jeopardy you can leave that out.

Mr. Dixox. 1 testified before Senator Cannon last week or 2 weeks
ago and also last June and he frequently wanted to approach my
constitutional discussion in terms of the odds of getting this or ihat
through the Supreme Court, and I am always reluctant to play Jimmy
the Greek on constitutional issues. But. I will try to explore the
thought you have mentioned.

Mr. Danierson. Right,

The Department may have some feelings on it.

Mr. Kastenymeier. The gentleman from Massachusetts.

Mr. Drixan. T would not delay this, T want to thank both of you
gentlemen but may ask this. Did the Justice Department have any
position or intervene in the Colgrove case?

Mr. Dixox. If T understand your question, did the Department have
any-——

Mr. Drivan. Did the Solicitor General come and did he argue that
on behalf of the Federal judges?

Mr, Kerrey., We did not—

Mr. Dixon. No, we were arguing the Colgrove case as a part of our
own preparation of my remarks, and my remarks on Colgrove are
part of our preparation.

Mr. Drinax, You argued the winning side, Justice?

Mr. Dixox. Oh, I——

Mr. Kerrey. I do not believe we participated in that case.

Mr. Drixan. Maybe you did not intervene. I do not know who
argued on behalf of the Federal judges.

Mr. Dixon. I do not know either, but we can incorporate that in our
response,

Mr. Drivan. All right, thank you.

Another question. In your little sugeestions toward llw end you
really recommend a total wipe-out really of 12-person juries and I
find that somewhat inconsistent with your statement on page 18 where
you say that the 12-man jury is not a total anachronism nor that no
case can be made for its retention. You want to tighten the legislation
and say bye-bye 12-person jury forever in Federal courts in civil cases.

Now, I have one last question. Have you people considered the pos-
sibility of making this optional, at the option of the plaintiff? And T
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am thinking particularly in view of the concession that you have made
expressly on page 18. You have conceded that in a community that is
ethnically and racially diverse the chances of having a fully repre-
sentative jury pool will be less in a district which is, say, 10 percent
black. In view of that and in view of the challenges that may well
come, what about making it available at the option of the plaintiff or
his attorneys that he may elect 6 or he may elect 121

Mr. Dixox. We have no final view on that. We have not studied it.

Mr. DriNan. You have no viewpoint at all? T mean you come out
for the six and you do have a viewpoint here. You say I want to wipe
out 12 forever and you say the bill should make it clear that the 6
man limit applies in all noneriminal jury cases so you do have a
position.

Mr. Dixon. That is our present approach.

Mr. Drivan, Well, would you change it.?

Mr. Dixox. We were not in a dialog on the question of whether the
optional feature would be appropriate.

Mr. Drixan. T think frankly you have made a tremendous con-
cession where you say the Department of Justice would tolerate in
favor of the efficiency of Federal courts, you would tolerate a situation
where the chances of having a fully representative jury in a civil case
are substantially less.

Mr. Dixox. We only achieve full representation by going to juries
way beyond 12, which would raise additional problems. There is the
appeal process available to take care of problems that do arise and
are shown in a jury of 12 or 11 or 6, whether it is a showing of un-
fairness or whatever.,

Mr. Drinax. All right. T want to thank you.

Mr. Kastenserer. On behalf of the committee, Mr. Dixon. and this
is the first time you have appeared before us in your capacity as the
Assistant Attorney General, we are grateful for your appearance and
we look forward to seeing you again.

Mr. Dixox. T am pleased to be here, thank you, Mr. Chairman.

Mr. Kasrenserer. And you too, Mr. Kelley.

Mr. Kerrey. Thank you.

Mr. Kastenyemr. Next the Chair would like to express pleasure
in having Edmund Campbell who appears on behalf of the American
Bar Association Board of Governors, a very distinguished and, indeed,
very patient witness. We apologize to him for keeping him so long.
Nonetheless, we are pleased that you were able to come today and try
to be of some assistance to us. We have your statement before us and
you may proceed as you wish. It is a short statement of 4 pages with
the report of the Special Committee on Coordination of Judicial
Improvements and you may proceed as you wish.

TESTIMONY OF EDMUND CAMPBELL, ESQ., BOARD OF GOVERNORS,
AMERICAN BAR ASSOCIATION

Mr. Camreere. Mr. Chairman, T appear on behalf of the president
of the association, Mr. Chesterfield Smith, and at his request to state
the position of the American Bar Association on this bill providing
for the abolition of three-judge courts in certain cases. '
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With the committee's permission, on that phase of the matter, I will
simply file the statement and make one or two additional brief
comiments.

Mr. Kastensemer. Without objection, your statement will be re-
ceived with the special committee report and made a part of the record.

[The statement of Mr. Campbell and attachment thereto follows:]

STATEMENT oF EbMUND D, CAMPBELL ON BEHALF OF THE AMERICAN BAR ASSOCIA-
TIoN IN Surrort oF 8. 271 Turee-Junae Disthict CoUurr REVISION

Mr. Chairman and Members of the Subcommittee, my name is Edmund Camp-
bell, T am a practicing lawyer in Washington, D.C,, and a member of the Ameri-
ean Bar Association’s Board of Governors. I appear today on behalf of the ABA
to extend the Association's support for repeal of certain sections of Title 28,
United States Code, providing for three-judge district courts.

In February of this vear the Association’s House of Delegates adopted a
resolution urging Congress to repeal sections 2281, 2282 and 2325 of the United
States Code as unnecessarily requiring three-judge district courts in certain
cases. The pending legislation, 8 271, which passed the Senate on June 14,
would repeal sections 2281 and 2282, as we recommend, does not repeal section
2320, as we would, and would amend sections 2284 and 2403, on which we have
no ri""l]ll!ll“ll!l.‘llill'l.‘;-

Briefly, T would like to discuss the reasons for our position and the significance
of the differepces between 8, 271 and our recommendation.

There appears to be overwhelming support for the first two sections of this
legislation repealing the requirement for three-judge courts in cases for inter-
locutory or permanent injunctive relief for the enforcement of a state statute or
act of Congress alleged to be contrary to the federal Constitution.

However, a porion of this jurisdiction is reinstated in an amended section
2284, which provides that three judges shall continue to hear cases challenging
the constitutionality of the apportionment of congressional districts or statewide
legislative bodies,

I would like to reiterate that the Associtaion did not suggest the amendment of
section 2284, nor did it consider the desirability of specifically retaining jurisdic-
tion over apportionment cases otherwise repealed by sections 2281 and 2282,
However, without passing on the merits of this provision, I observe that appor-
tionment cases before three-judge courts have averaged fourteen a year for the
past ten years. From the standpoint of one of the reasons for this legislation, to
reduce the excessive time required of three judges and to lessen the number of
three-judge court decisions appealed directly to the Sureme Court, the reten-
tion of apportionment cases does not appear to have as adverse an impact as
that eansed by suits to enjoin orders of the Interstate Commerce Commission.

Our study, as well ag that of Professor Freund's committee indieates that the
special treatment afforded LC.C. ralings ereates an unnecessary burden, both on
the time of the three judges required and on the time of the Supreme Court re-
quired to hear such appeals directly. There is no reason why such appeals shonld
not be treated as ar other agencies under 5 U.8.C, § 1032. Furthermore, it should
be noted that over the past ten vears three-judge courts have heard an annual
average of over 50 eases reviewing LC.C. orders.

The Association is in full agreement with the Freund Committee Report
which notes that :

In recent years the [Interstate Commerce] Commission has abandoned its
oppogition to similar treatment for its orders. Proposals for review of I1CC
orders by the courts of appeal, supported by the Judicial Conference of the
T'nited States and, so far as we know, opposed by no one, have been before
Congress for several years. Sinee many ICC ecaxes are not of sufficient im-
portance to require review by the Supreme Court, it is clear that the unique
treatment of 1CC orders [under 28 17.8.C. § 2325] is a burden on the Supreme
Court that can no longer be justified. (Report of the Study Group on the
Cascload of the Supreme Court, December, 1972, at pp. 27-28).

Thus, T urge this Subecommittee to amend &, 271 by expressly repealing section
2825,

As T stated earlier the American Bar Association has no opinion on those por-
tions of this legislation concerned with the composition and procedure of three-
judge courts and the right of states to intervene in cases enjoining allegedly
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unconstitutional state laws (§3 and § 5, 8. 271). Additionally, the report of the
Special Committee on Coordination of Judicial Improvements, which I have at-
tached for inclusion in the record, notes that the American Bar Association has
not considered the other situations for which Congress has mandated a hearing
by a three-judge court with direct appeal to the Supreme Court. Specifically men-
tioned in this category are the Civil Rights Act of 1964 and the Voting Rights
Act of 1965,

The enactment of 8. 271, which the American Bar Association feels should be
amended to repeal section 2325, would significantly reduce the use of eumbersome
three-judge district courts, would aid in decreasing the soaring caseload of the
Supreme Court and would result in a more equitable and contemporary federal
system of justice, For the American Bar Association, I urge your speedy con-
sideration of this important legislation.

AMERICAN BAR ASS0CIATION, REPORT OF THE SPECIAL CoM MITTEE ON COORDINATION
OoF Juprcial IMPROVEMENTS, FEBRUARY 1973

RECOMMENDATION

Resolved, That the Congress repeal 28 U.S.C. §§ 2281 and 2282 which provide
for a three-judge district court with direct appeal to the Supreme Court of the
United States when the constitutionality of a state or federal statute is chal-
lenged and 28 U.S.C. § 2325 which provides for three-judge district courts with
direct appeal to the Supreme Court of the United States for review of orders of
the Interstate Commerce Commission : and

Further resolved, That the President or his designee be authorized to urge the
Congress to repeal these sections.

REPORT

In his address at the 95th Annunal Meeting of the American Bar Association in
San Francisco in August, 1972, entitled “The State of the Federal Judiciary—
1972" (ABA Journal, Vol. 58, pp. 1049-1053, Oct. 1972), Chief Justice Burger rec-
ommended elimination of three-judge district courts. The Chief Justice stated,
in part, that such courts now disrupt district and cireuit judges’ work and that
direct appeal to the Supreme Court, without the benefit of intermediate review by
a court of appeals, has seriously eroded the Supreme Court's power to control
its work load since appeals from such three-judge district courts now aceount
for one in five cases heard by the Supreme Court. The Chief Justice further stated
that the original reasons for establishing these special courts, whatever their
validity at the time, no longer exist and that there are adequate means to
secure an expedited appeal to the Supreme Court if the circumstances genuinely
require it.

The Committee's consideration of this problem has revealed that the Chief
Justice's views are overwhelmingly supported by the vast majority of federal
cirenit and district court judges. For example, in testimony given before the
Senate Subcommittee on Improvements in Judicial Machinery on May 9 and 10,
1972, both Chief Judge Collins J. Seitz of the United States Court of Appeals
for the Third Circuit and Chief Judge John R. Brown of the United States Court
of Appeals for the Fifth Circuit vigorouly urged the abolition of three-judge dis-
trict courts. In 1970 the Judicial Conference of the United States recommended
repeal of this legislation (1970 Rept. Jud. Conf. 78-79) and in recent years the
Interstate Commerce Commission has abandoned its opposition to repeal of 28
U.8.C. § 2325. Further, the Report of the Study Group on the Caseload of the
Supreme Court dated December, 1972 (pp. 26-30) prepared for the Federal
Judicial Center by a committee under the Chairmanship of Professor Paul A.
Freund of Harvard Law School similarly recommended repeal of these sections.

Although there are other situations in which the statutes provide for a three-
judge district court with direct appeal to the Supreme Court of the United
States, ie, the Civil Rights Aect of 1964 (42 U.S.C. §§ 1971, 2000a-5(b),
2000c-6(b) ), and the Voting Rights Act of 1965 (42 U.S.C. §§ 1973b(a), 1973¢,
1973h (e) ), the Committee does not, at this time, take a position with reference
to these sections. The Committee intends to give the question of the repeal
of these sections further study and will make its recommendations with respect
thereto at a future time.

Respectfully submitted,
C. Frank Reifsnyder, Chairman, Warren Christopher, William P.
Dickson, Jr., Robert J, Kutak. Robert A. Loflar, Francis T. P.
Plimpton, Terry Sanford, Joseph D. Tydings, Theodore Voorhees.
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Mr. Camppenn. The 318-person house of delegates of the American
Bar Association overwhelmingly endorsed the proposal to abolish
three-judge courts in certain cases, by repeal of sections 2281 and
2282. They also, as part of the resolution, requested the abolition of
three-judge courts in Interstate Commerce Commission cases.

I understand that is not specifically before you and is in other leg-
islation but I do want to get the association on record in that respect.

It is conceivable to me that you might even wish to amend your
bill to include that.

The association did not specifically address itself to the question of
the reservation of three-judge courts as the Senate bill does in appor-
tionment cases, and I cannot state a specific position for the associa-
tion in that regard. All I can say is that the house of delegates did not
make any exception as to that,

The association has been greatly concerned over the terrific load on
the Supreme Court of the United States; 22 percent of the cases orally
argued before the Supreme Court in this last term have been, as I
understood it, cases involving direct appeals from three-judge courts.
As the Chief Justice has stated, the burden of these appeals from
three-judge courts is rather overwhelming on the Court and it has to
have some relief.

In the opinion of the American Bar Association, as expressed by its
house of delegates, the need for three-judge courts is largely no longer
existent. I adopt the arguments made by Judge Skelly Wright, who
has expressed the opinion of the Judicial Conference on the subject;
and who has stated thoroughly adequate reasons for why this com-
mittee should favorably report this bill.

With respect to the six-man jury bill, the American Bar Association
has not yet taken any position on the subject. The matter has been
considered sympathetically by certain committees of the association.
The board of Governors of the association will meet later this month.
With the permission of the committee, if the board of Governors takes
a formal position with respect to the matter at its meeting or if at a
later date the house of delegates takes a formal position before action
is taken on this bill T would like permission to file with the committee
the recommendations of the association.

Mr. Kasrenmerer. The committee would very much appreciate re-
ceiving any action by the bar association, American Bar Xssociation,
or any of its constituents on this bill or any other before the
subcommittee.

Mr. Campeerr. If T can simply add one personal word, as a trial
lawyer who has appeared before three-judge courts on a number of
occasions, it is not, easy to try a case before a three-judge court from
the point of view of a plaintiff. A three-judge court is impaneled
from a cireunit court of appeals and district court judges. It is hard to
get them together.

They insist almost uniformly and universally that all testimony be
taken in advance by depositions. They want to hear the case and dis-
pose of it generally before lunch. A case cannot be tried in the normal
manner before a three-judge court.

From the point of view of a plaintiff, whether the plaintiff be a civil
rights plaintiff or any other kind of plaintiff, I think that he is gen-
erally better off in trying a case before a single judge. And now that
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the Supreme Court has largely delineated the legal framework which
formerly formed the basis of appeals in many of these cases, I think
the need for the three-judge court has been largely dissipated. T will
be glad to answer any questions the committee may have.

Mr. Kastexyeer. Thank you very much, Mr. Campbell. Are you
a member of the Special Committee on Coordination of Judicial Tm-
provements of the American Bar Association ?

Mr. Camepere. I am a liaison representative from the board of
governors to that committee, and I sit with that committee in its
meetings,

Mr. KasteNyerEr. Does that committee comprise attorneys that have
practiced, pursued cases in the three-man Federal district court?

Mr. Camperre. I am sure that a majority of the members of that
committee have practiced in such matters.

Mr. Kasrenuerer. As far as you arve familiar with the practice, does
It run across the spectrum of the type of cases: that is to say, ICC
cases, possibly reapportionment cases, and so forth ?

Mr. Caxererr. You mean my personal practice?

Mr. KasrexaemEr. Not your personal practice, but the practice of
those attorneys comprising the committee. Does it represent the broad
spectrum of classes of cases brought before the three-judge district
courts¢ That is to say, civil rights, ICC, Expediting Act cases, and
other cases?

Does their experience represent broadly the practice before three-
judge courts?

Mr. Cameperr. I cannot answer that either affirmatively or nega-
tively. I know they represent a rather broad spectrum of practice.
Certainly, however, the house of delegates, which accepted this report
overwhelmingly, represents a complete sepctrum of practice.

Mr. Kasrexsiemr, What I am driving at is to determine whether the
American Bar Association adopted this with those participating who
have in fact practiced or engaged in this sort of practice and would
know whether any litigant interests would be compromised by the end-
ing of the three-judge district court.

Mr. Caxreeperi. I am sure that question can be answered in the af-
firmative, that they did have those considerations in mind.

Mr. Kastexyeier. I have no other questions. I appreciate your
testimony.

I will again yield to the gentleman from Illinois.

Mr. Ratssack. I have no questions, Mr, Campbell, and T thank you
for appearing before us on behalf of the ABA.

Mr. Kastenmerer. The gentleman from California ?

Mr. Da~ierson. Thank you very much, sir. No questions.

Mr. Kastenserer. The gentleman from Massachusetts?

Mr. Drixan, Mr. Campbell, we admire your patience and we are
sorry it has been so long, but your testimony is very valuable, thank
you.

Mr. Caxeperr. Thank you.

Mr. Kastenymeier. Thank you, sir.

This terminates the subcommittee hearings on S. 271 and H.R. 8285
and accordingly, the subcommittee stands adjourned.

[ Whereupon, at 1:20 p.m., the hearing was adjourned.]

205-450—74 8
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i."‘;.'ll!r-l'l':ll‘]i”\'. the 1Il||!u\'.;1‘.'_f was submitted for the

STATEMENT oF CHARLES G, Negsg, U.S. DIsTRICT JUDGE FOR THE EASTERN DISTRICT
oF TEXNESSEE, 1IN SurrorT oF 8 , WHicH WouLp ApoLisH THREE JUbGE
Iistricr Counts 18 MANY SITUATIONS

This bill wonld continue to require three judge district courts in cases involving
congressional redistricting, legislative reapportionment, or in any other situation
expressly required by the Congress. It would eliminate the requirems of thre
judge courts in a wide range of litigation which now consumes needlessly so
much of the time of federal district judges and circuit judges.

Experience has demonstrated that three judge courts are an inefficient strain
upon judicial manpower., Three federal judges, who already are swamped with
ever-growing dockets, must interrupt their dockets to hear a three judge ease
which adequately could be heard by one Distriet Judge and reviewed by the
Court of Appeals.

For example, when a three-judge court is convened in the Eastern District
of Tennessee, either Circuit Judge Harry Phillips or Circuit Judge William E.
Miller of Nashville must make a trip to Knoxville, Chattanooga, Greeneville or
Winchester, requiring a part of at least two days of travel and hearings. Two
of the three Distriet Judges for the District must rearrange their dockets. An
tmportant eriminal case may have to be continued to * date, at a time
when every priority is being given to the prompt he: Hsposition of
eriminal cases,

This proposed legislation has been approved repeatedly by the Judicial Confer-
ence of the United States. It also has been recommended, but in a somewhat dif-
ferent form, by the America Law Institute, I am confident that the views which
I expressly are shared unanimously by all members of the federal judiciary.

8,271 g been passed by the Senate, I urge that it be reported favorably by
the Judiciary Committee and approved by the House during the current session of
the Congress, The enactment of this proposed legislation will eliminate a waste
of judicial manpower and permit federal judges to devote more of their time to
their crowded dockets.

Most of the three judge cases to which T have been assigned have involved
relatively simple issues. It is an uneconomical use of judicial manpower to tie
up the time of a Circuit Judge and two District Judges on litigation of this kind.

The recent report of the “Freund” Committee points out the heavy burden
which is placed upon the Supreme Court by direct appeals from three judge
courts, It would be better procedure to have these cases tried by one District
Judge, reviewed by the Court of Appeals and considered by the Supreme Court
on petition for certiorari.




THREE-JUDGE COURT AND SIX-PERSON CIVIL JURY

WEDNESDAY, JANUARY 23, 1974

House oF REPRESENTATIVES,
SUBCOMMITTEE ON Courrs, Crvrr LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE JUDICIARY.
Washington, D.C.

The subcommittee met at 10:15 a.m.. pursuant to call, in room 2226,
Rayburn Honse Office Building, Hon. Robert M. Kastenmeior [chair-
man of the subcommittee | |rr'1-r-&iniinj_'.

Present: Representatives Kastenmeier, Drinan, tailsback, and
(‘ohen,

Bruce A, Lehman, counsel ; and Thomas E. Mooney, associate counsel.
Also present: Herbert Fuchs, counsel: William P. Dixon, counsel ;
Mr. Kastenmerer. The hearing will come to order.

The Subcommittee on Courts, Civil Libert ies, and the ‘\nlministrq-
tion of Justice has reconvened this morning to receive further testi-
mony on 8. 271 and H.R. 8285, two bills designed to expedite the ad-
ministration of justice in our Federal courts.

S. 271, entitled a bill to improve judicial machinery by amending

the requirement for a three-judge court in certain cases (would sharp-

ly reduce the number and kind of instances in which trial before a

three-judge court is now required. It passed the Senate on June 14,

1973,

H.R. 8285, entitled a bill to amend title 28, United States Code, to
provide in ecivil cases for Juries of six persons, was introduced by
Chairman Rodino at the request of the Judicial Conference of the
United States. It would render uniform the number of jurors in Fed-
eral civil cases at six, unless the parties stipulate to a lesser number.
A slightly variant measure, S. 2057. is pending in the other body.

The text of these measures is already before us, having been placed
in the record at an earlier public hearing before the subcommittee on
October 10, 1973. At that hearing the subcommittee heard testimony
from Judge .J, Skelly Wright, chairman of the Judicial Conference
Committee on Federal Jurisdiction in support of S, 271, Testimony
favorable to that bill was also received from representatives of the
Department of Justice and of the American Bar Association. On the
same occasion, testimony favorable to ILR. 8285 or a variant thereof
was received from the Justice Department representative and from
Judges Arthur J. Stanley, Jr., chairman of the Judicial Conference
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Committee on the Operation of the Jury System and Judge Edward J.
Devitt, chief judge of the U.S. District Court, District of Minnesota.

.\!I“M' earlier hearing question arose as to the present position of
the civil rights organizations on the pending proposals. The subcom-
mittee had learned that in the 92d Congress the U.S. Commission on
Civil Rights and the American Civil Liberties Union had indicated
that there were no objections to the three-judge court legislation from
their civil rights point of view. This situation appears now to have
changed at least in part. We expect to hear today testimony reflecting
the views of the National Association for the Advancement of Colored
Persons on both bills and those of the ACLU on H.R. 8285, We shall
also hear from Prof. Hans Zeisel of the Chicago University Law
School on the latter measure. a

By letter dated October 30, 1973 ;and in response to a request from
the Chair. the Director of the Administrative Office of the United
States Courts forwarded a tabulation showing the nature of the civil
actions which the Administrative Office listed as “civil rights cases.”
Also, the Chair is in receipt of a communication from Prof. Anthony
Amsterdam of Stanford Law School opposing enactment of 5. 27
These submissions have been distributed to the members and will be
placed in the record.

[The documents above-noted follow :]

Svrreme CourT BUILDING,
Washington, D.C., October 30, 1873.
Hon. Ropert W, KASTEN MEIER,
House of Representatives,
Washington, D.C.

DeAR CoNGRESEMAN KASTENMEIER: In response to your request of October 10,
1973, we enclc a special tabulation showing the nature of the civil action
which we classified as civil rights cases in both fiscal year 1972 and 1973.
Appended to this listing arve our worksheets which are based on reports received
from clerks of court in the district courts who made the original reports to us.

Prior to fiseal year 1972 we received only the numbers of such three judge
courts and our summaries included only the classifications noted in the Annual
Report of the Director. Thus, only 1CC cases, ciy il rights, reapportionment, and
others not classified in the prior three groups were provided.

From the appendices it can be seen that litigants which seek an injunction
and have their cases heard by three judges cite not only 28 1.8.C. 2281 and 2282
but many cite 42 U.S.C. 1983 and 28 U.8.C, 1343 as well and a few cite various
amendments to the United States Constitution and state statutes or constitu-
tions. You will note that in 1972 and 1973, of the 349 total civil rights cas heard
by three judge courts, only two involved an allegation dealing with racial dis-
erimination. There wans one case arising in Southern Texas in 1972 and one
case arising in Connecticut in 1973,

Please let me know if we can be of further assistance.

Sincerely yours,
towraxp P, Kieks,
Director.
Enclosures.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES IN FISCAL YEARS 1972 AND
1973—SHOWING THE SUBSTANTIVE NATURE OF THE LITIGATION

Fiscal year—

Type of civil rights case 1972

Total. .

g of property without notice

d unemployment benefits
t classified abe n
equency 1o classily ab )

The total num : court hearings held in fiscal years 1972 and 1973 were 310 anc respectively.
tbution of thes .

Reappaortion-
Civil rights mant All other

310 57 166
320 5 183

Source: 2 Office of the U.S. Courts, Division of Information S 15, Washington, D.C.

CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION

Statement as to the nature of the action

tiaboi tion

by women to redress th
rights resul

ther deprivation of
¢ abortions, etc.
2 o abor-
Mict

Michigan, eastern, A 28:1331,43 . _. .. .- In B st the enforcement of State
1 siotutes de-
nt for Jar
enforcemen
% rest

hospitais.




CASES HEA

Substantive natur
Case and sty
number of ci

Pennsylvania, eastern

warifern 7

Education lor handicapper
dren:
Pennsylvania

Arizona, 71-435

Housing
Pennsylvania
303
Pannsylvania, sa
2524

Flarida,

Obscenity
Maryland, 72

Ohio, souther

California, central, 72

California, central,
2656,
California,
1625, B6
Calitornia,
2655, 2751
Penal code
tions
Connecli

New York, ea
1087

New York, southern,
'J1l|

New York, southern,

New Jersay, 69-1501

MNew lers "f 71-1883 7244
Pennsylvania, 6
1697
P"" " vania,
2981

Iinois, n, 7 2 2”‘8~....

California, northern, - 28:2281. .........

1756,

RIGHTS CASES, SHOWING THE suBs

LITIGATION—Canti

Statement as to the nature of the action

n for injunction against use of fund .|I'

ablic Ex l.ar ation Act
Se |-I-m|;4 lemporary re aining order and preliminary

s
ional a provision

er 42 U.S.C.

4) re depriva-

i |I‘u lonal |=p} i tion of programs
for educable and trainat [~ g handicapoed
children.

To have part of Pennsyly

I t Art
declared unconstitutional

- Civil rights suit under lord and Tenant Act of

Penr ia.
at of Florida Stats, 713.6
and conversion of f
ring, In violation of constitutional na'\r

To enjoin enforcement of movie censorship statute as
3 to adult films shown in coin-operated ma-

fants from enforcing a State ule on

s of Ohio and regu-

Complair
tion re i seizure of moti 1
: ratory relief, d; 1 injunc-
Eizure of motion picture film,

2 US.C. 1983 by

1- !lnrlr judgment
17-178 and 17-183 ara ur 'm titu hnml

. Civil rights—Declaratory judgment relie

v N under
al law of r

Civil right
Code of Criminal P . unconstitution
Class action seeking injunctive relief an declaratory
judgment re the denial to plaintifi-inmates earned

nmary hearing and commitment statute

stit rthm‘
atutes

To declare Penns ua Confession of Judgment Act

unconstitutional

al punishment

lity of certain sections, IMinois Juvenile
Court Act.
Declaratory relief and injunction as to secs. 286 and 288a

af California penal code.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Cantinued
Substantive nature of ¢ s Citations under which civil
case and district and de rights case was opened
number of civil cas Statement as to the nature of the action

Prejudgment attachmaent

Massachuseits, 72-1421.. 228l o eee..... Slate statute allowing prejudgment attachment of bank
account without notice and hearing.

Rhode Island, 4359. - ceeceacsanannaaanaan DEClAratery and injunctive action re State attachment
statutes,

Georgia, northern, 16144 _ . - sesmssesccsscacana-. ACtION t0 declare Georgia statutes providing for pre-
judgment garnishment as unconstitutional.

Arizona, 71-644. . 28:22 ---- 28 U.S.C. 2281 and 2284. Suit challenging the con-
stitutionality of prejudgment garnishment laws of
State Arizona, Arizona Rev. Stats 12-1571-1595.

Residency requirements:

Maine 12-167... z . -----. Civil rights action re right of students to vote in town
where they attend college,

Massachusetts, 71-1571._.. 28:2281 --- Residence provisions of State's veteran's preference
Civil Service statute,

New Hampshire, 3483 ... 28:2281_ ... ______________. Students desire volng eligiblity in New Hampshire.

Rhode Island, 4684 - 282281 ... .............. Declaratory and injunctive action re residency require-
ment for welfare recipients—1971 Rhode 15land Public
Law, Chapter 250.

Rhode Island, 4883 28:2281 .. ceemmneeaa-- Declaratory and injunctive action re primary crossover
statutes.

Connecticut, 14517 ... 28:228). ... _.__.._....._... Class action seeking a declaratory judgment that House
bill 9508 insofar as it conditions the receipt of welfare
benefits on a 1-year residency requirement, etc., is
unconstitutional,

28:2281 Class action for declaratory judgment declaring uncon-
stitutional and vilative of Federal civil rights laws,
title 9, ch. 143, 2 of the Connecticut general
statutes (deprivi ents of right to register to

@ in place where they reside and attend ool).
Connecticut, 14911 ... 28:2281. . . .. .. ........ Class action seeking a d atory judgment and in-
ive reliel re 6 months' durational residency
ment to qualify for admission as
aclicut genaral stalutes 9-12 and 9-31e, and arl.

New York, southern, 71- 28:2284 s—Enjoin enforcement of New York State

992, yice law, sec which denies appointment
any position in the competitive class of civil
8 jobs to any noncitizen,

MNew York, western, 71-308. 28:2281 ... e is suit re constitutionality of Mew York State
welfare residency law.

New Jersey, 1011-71 .. 28:2281,84(3)_.... -~~~ Declare State residency statute for policemen uncon-
stitutio

Virginia, eastern, 700-71._. 28:1331, 43 (3 and 4) Violation relief sought, attacking constitutionality of

of 14th amendment, \ residency requirements for attorneys.

Flotida, notthern, 72-24_._. 28:2281 king Flotida residency requirement for voting

egistration,

Florida, southern, 70-380... 42:1981,83;2000(d) 28:1343. _ Florida S 409.16, residence requirement to collect

) old age assistance, unconstitutional,

Florida, southern, 71-1170.. 42:2000{e) 7: 1983, 2000(d); Florida Stal. 480.06, denying noncitizens opportunity to

28:1343, 2281, 84, be licensed as masseur or masseuse, in violation of
U.5. Constitution.

Georgia, northern, 15689 .. 28:2281, 84 - Attacks arl. 11, sec. 2-703 of the Georgia Constitution and

Georgia Code, secs. 34-602, 34-609 and 34-63l
3 : (requiring I-year residency in order to vote).

Louisiana, eastern, 71-2631. 28:2281 . ___._...._........_ Suit for injunctive relie! and declaratory judgment that
requirements of citizenship, residence, etc., and
change of party fon under title 18, Louisiana
revised statutes 5. 270.202 and 270.204) are un-

T constitutional,

Mississippi, northern, 2B:2281. oo ...._.. Plointifl seeks a declaratory judgment, injunclive relief,
damages, and enjoining defendants from classilying
plaintiff as a nonresident,

Ohio, southern, 8140__.____ 42:1571 et seq. . ---- Attacking State statutes and regulations regarding place
?’I residence for voting purposes of college students in
Jhio,

Arkansas, eastern, 72-25. .. 28:2281.__........_......._ Arkansas Stats. Anno. Cumulative Supp. Sec. 3-707.
Objections to durational residence requirements of 1
year in State and 6 months in county for voling pur-

o poses,

New Mexico, 9211________. 42:1983, 1343 To enjoin enforcement of 6-months' residency require-
ment for admission to New Mexico State bar and
holding same unconstitutional.

Taxes:

Connecticut, 14821. ... . _ 28:2281. .. ... __._._._.__ Action brought under 42 U.S.C. 1983 seeking a declara-
tory judgment that the State of Connecticut, ele-
mentary and secondary school financing system vio-
lates the equal protection and due process clauses of

= 14th amendment.

Pennsylvania, eastern, 72- 28:1331, 1343 (3)(4), 2281..._ To restrain collection of Philadelphia wage tax by use

570. of Pennsylvania arrest statutes.







113

CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Continued

Substantive nature of civil rights ’
case and district and decket Cilations under which civil ]
number of civil cases rights case was opened Statement as to the nature of the action

Voling election laws—Continued

Arizona, 71-89 : 282284 . oerennnnnnnn. Civil rights—42 U.S.C. 1973(c) and 1983 and 28 U.S.C.
2201. Suit for declaratory and injunctive relief.
Action agsinst defendants enforcemenl statutes of
the State of Arizona to deprive citizens of Arizona
including the class represented by certain of the
plaintifis of their right to vote.

California, northern, 72-380. 42:1971. . .................. Refiling fee as to registration of election candidate.

Colorado, 4052............ 282284 .. .. ............. Motion for preliminary injunction wherein an elected
delegate to State convention sought to serve as dele-
gale to county and State conventions and to declare
 statute of Colorado unconstitutional,

Mew Mexico, 9340, ... __ ... 28:1343(3). ... To enjoin enforcement of allegedly unconstitutional
State statutes prescribing qualifications for voters and
to require acceptance of plaintifi's candidacy for
U.S. Senators,

Dklahoma, western, 71-656. 28:1343(3); 42:1388 Violation of 14th amendment to Constitution of United
States—Discrimination against State senators whose
offices have been eliminated. Injunction re holding
any elaction, efc.

Utah, 70-192; D-State board 42:1983, 88 Plaintiff’s motion for summary judgment and trial for

of education reapportionment of districts for election of members
of the board. (In 1972 this case was recorded as a
civil rights casa)

Wellare,

une énl be

of Co - I icciciviecacanaa-. TO compel defendants to provide illegitimate children

; D=US. of servicemen with medical service benefits.

Maine, 12-64.. ____........ 42:1983_ Seeking invalidity. of a regulation of State of Maine
Department of Health and Welfare concerning dis-
ability benefits under the aid to the aged blind and
disabled (AABD) program, as it relates to disabling
nervous disorders.

Massachusetts, 71-2392_ __ 28:2281. ... . - Unmarried welfare mother, pregnant, sosks funding
from welfare department to pay for abartion.

New Hampshire, 3348, . 28:2281 .. _____._....... Restriction of wellare and disability benefits.

Connecticul, 13303 US-D_.. 28:2282 - ... Action for injunction and declaratory judgment that
Federal practices under 42 U.5.C. 403a(2) is a viola-
tion of constitutional rights under the fourth amend-
ment.

Connecticut, 14926. . _..... 28:2281 . . wemeeeaees Gl253 aclion brought under 42 U.S.C. 1983 seeking a
declaratory judgment that the Connecticut Siate
Welfare Manual, vol. |, index 352, 352.6 violates the
!U._S. Constitution and Social Security Act and regu-
ations.

Maryland, 71-853.._...... 28: 2281, 84 To contest State regulations—Prohibils dependent-
children of persons who are disqualified from receive
ing unamployment benefits from receiving welfare

: benefits.

South Caroline, 71-1231.... 28; 2281, 84 Challenge State regulations on denial of public welfare
benefits to child born out of wedlock when mother re-

/i fuses to give father's name.

Virginia, eastern, 71-537.._ 42:1983.._..... - Claim for workmen's compensation.

Alabama, middle, 3330 28:2281....... Class action seeking declaratory and injunctive relief
from regulalion promulgated by State weifare De-
partment in connection with ADC and APTD benefits,

] alleging violation of 14th amendment rights.

Wisconsin, eastern, 71-539. 28:2282. . . ___._...._ .. Challenge to constitutionality of sections of Social

Secutiry Act praviding for suspension of social se-
v curity benefits without a hearing (due process).

Wisconsin, western, 69-263. 28: 2281 —eeenea Action to restrain enforcement of Wisconsin statutes
relating to aid to families with dependent children.

lowa, southern, 2386, Vio. 5th and 14th amendment Determination that portion of lowa Code 239.1 and regu-

to Constitution, 42 U.S.C., lations defendant department 249A.1 re subclassifi-
sec. 601, 1396, 1336a, and  cation of dependent or needy children is unconstitu-
1983. tional as denial of equal protection and due process of
law as required by 5th and 14th amendments to U.S.
n Constitution.

New York, northern, 72-134. 28:2200, 02 ... .. ... Injunctive relief unemployment payments,
New York, southern, 71- 28:2284 Civil rights—Enjoin enforcement of sec. 131(4) of New
2060. York Social Services Law and sec. 385.7 and sec.
385.1(c), T. 18 New York Codes, Rules and Regula-
tions, denying aid to dependent children because

_enrolled in academic college programs,
New York, southem, 71- Civil rights—To redress termination of benefits and

2978, entitiements prior to hearing.

Ni"v_: York, southern, 71- Civil rights—Seeks declaratory and injunctive relief
5356, and writ of mandamus to redress denial unemploy-
ment insurance benefits under unemployment
compensation for Federal employees program without

fair hearing.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Cantinued

Substantive nature of civil rights
case and district and docket Citations under which civil
number of civil cases rights case was opened Statement as to the nature of the

Welfare, social security and un-
employment benefits—Con.
New York, western, 71- 28:2281.__. ceennee-aanas CiVil rights suit re constitutionality of New York State
306, work rules applicable to recipients of public
assistance.

Vermont, 6227....... SOREIR) That the court declare 21 Vermont Stat. Amdts. secs.
1347, 1348, and 1349 unconstitutional under the
14th amendment, insofar as they authorize the
suspension or termination of unemployment com-
pensation benefits without a prior fair hearing.

New Jersey, 71-879 28:1331, 37, 43, 2281, 84 Declare regulations re family assistance unconstitu-
tional.

Pennsylvania, eastern, 70~ 28:1343, 2281, 84, 42:1981, To enjoin denial of assistance.

2411; D-Higher Educa- 23,
tion Assistance Agency.

Nebraska 71-280.... ... 28:2281 .._.___.____..._._. Claim of unconstitutionality of reduction of ADC

paymenls.

Nebraska, 1781, ceeen SB22BY. .. . ... ....... Declarstory and injunctive relief, welfare appeal
procedura be set aside.

Arizona, 70-532.. .. - 2B2284. . .. ......... Class action for declaratory and injunctive relief to
restrain deferments from enforcement of stalewide
welfare regulations. 14th amendment of the U.S.
Constitution and Social Security Act 42 U.S.C. 601-510.

California, northern, 72-298- 28:2281,84..._..___.__.____ Declaratory relief as to validity of State weifare and
institutions code, sec. 14005.6(3) and regulations
thereundar.

Oregon, 71-420 ... 28:2281 84 ceeenn Type of civil rights matter (welfare)

New Mexico, 8739._ .. -~ 42:1983 1343 _________.__ To provide plaintiffs assistance under Social Security
Act and New Mexico regulations unconstitutional

New Mexico, 9323_.... 28:1343 (3X4). ... For declaratory and injunctive relief re New Mexico
Health and Social Services regulation violating first

) and 14th amendment.
Constitutionality of  State

statute—not classified above:

Connecticut, 14744 ___ 28:2281. . .. S Ctass action seeking a declaratory judgment that sec.
122 of Connecticut P.A. No. 5 (lune 1971 special
session) Is invalid and unenforceable under the
Constitution of the United States.

New  York, southern, 28:2284___ . . .. .. _._. Habeas corpus—Seeks to declare unconstitutional

71-3849, chapter 1179 of the Laws of New York of 1971 and
preliminary injunction restraining its enforcement,

New York, western, 71-80_. 28:2281. __._____ Civil rights suit re constitutionality of certain sections
of New York State general municipal law and public
authorities law,

Vermont, 6530.......___.. 28:2281, 84 . ___ --- That the court declare 23 Vermont Stat. Amdt. §301(a)
(I}d) unconstitutional and permanently enjoin the
enforcement of said statute.

North Carolina, 2666 ... . 42:1971, 83, 88; 28:1343, Constitutionality of North Carolina General Statutes—

2281, 84 alteged violation of civil rights

Georgia, northern, 16089 __ 28:2281._ .. ... __._ Attacking Geargia Code 67-801 (ff).

Michigan, eastern, 36384 28:3381, 84 __ AR --. Constitutionality of S tate |aw.

Oklahoma, northern, 70- 28:2281,88.____ _. ----- Injunction to restrain defendents from enforcing . . .

322 sec. 183 of T. 56 of Oklahoma Statutes (1969), etc.,
on grounds that said statutes are invalid under
Constitution of United States
Oklahoma, western, 71-696. 42:1983 cecessananeaaa-- Declaratory judgment to declare 74 Oklahoma Stat.
1962, sec. B18 unconstitutional—lnjunction, claim re
violation of civil rights.
Other:
Dns!(lijnsur Columbia, 72-11; 17 U.S.C.; copyright faw_.. .. Interpretation of Federal statutes.
D-

Massachusetts, 72-558... .. 28:2281._____ .. _.. ... State statute requiring motorcycle riders and passengers
to wear helmets.
Connecticut, 14680 ... 28:2281.. weeneanemnnn. Action for legal and equitable relief and injunction
pursuant to 42 U.S.C. 1983,
New York, northern, 71- 28:2281, 84, By i Injunctive relief teacher on probation—would not salute
108 flags.

New York, southem, 71- 28 2281, 84 . ceassneesn Civil rights—Civi! action for judgment and

90. injunctions against enfor of New York public
health law, art. 44, secs. 4400, 4403, 2808 on grounds
of unconstitution

New York, southern, 70- 28:2281, 84 - Civil rights—Action strain the enforcement of
5708. cerlain provisions of the public health law.
Delaware, 3940 __ 28:2284 . w-e-w-. Hearing on remand from 1 Supreme Court after
appeal of 327 F. Supp. 1349—Action to declare
unconstitutional certain statutes and Delaware
Superior Court rules parmitting entry of judgments
by confession on warrant of attorney.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Continued

!-.uhsunlwe nature of civil rights
case and district and docket Citations under which civil ]
number of civil cases rights case was opened Statement as to the nature of the action

Other—Continued
Pennsylvania, western, 71- 28:2281.. Point system under Pennsylvania Motor Vehicle Code.
551. Violation of constitutional rights.
North  Carolina, eastern, 28:2281; 1331: 1343(3) 42: Constitutionality of North Carolina Gen. Slat. 160-445
1542, 1983, 1942, 1988, annexation of cities.

Alabama, middle, 3394____. 28:2281_ Plaintiff sought for herself and her class declaratory and
injunctive relief from Alabama, Dept of Public Safety
reguiation requiring that drivers’ licenses be issued 1o
married women in their married, rather than maiden,
names, J'lemng violation of 14th amendment nghts,
42US.C. 1

Alabama, middle, 3395..... 28:2281, 8B4 ________.._ ... Plzintifl ch a!lenaed constitutional ty of State statute
requiring prospective members of bar to take an oath
closing *'So help me God,"" alleging violation of 1st and
14th amendment rights.

Alabama, middle, 3176_.... 28:2281,84_ ... ___..____.__ The attorney general of Alabama, and a grocery corpor-
ation seek injunctive and declaratory relief from
operation ol Stale statutes estoblishing Alabama
Dairy Commission and giving said commission au-
thority to fix prices of dairy preducts. Violation of due
process and equal protection clauses of 14th amend-
ment alleged.

Florida, middle, 72-345_ . __ 42:1983 - -~ Violation of civil rights.

Florida, southern, 72 258 - 28:1343(3), ?"31. 3 Florida, Stat. 286.011, public meetings and records

42:1981, 8 “sunshine law," invalid and unconstitutional,

Georgia, northern, 15346 _ . 28:2281, 2234 Attacks Georgia, Code Ann, sec. 93-2912(b) (seeking
injunction to halt defendant from coliecting aver-
payment),

Texas, western 68-175..._. 28:1331; 42:1983, 88; 28:1343. That article 3 of the Texas Constitution and article 2806,
Texas Civil Statutes be declared unconstitutional inso-
far as they interfere with a system for providing equal
education and for Court to enjoin defendants from
depriving complainants of an equal education. !

Texas, western 70-304_.__. 28: 1331, 1343 42:1983.______ Civil rights—Judgment or decree asked declaring article
5154c of Vernon’s statutes (Tex.) is void—due process
and equal protection clauses of the 14th amendment.
Injunction asked against defendant from enforcing—
particularly in the Assoc. De Obreros Mexico-Ameri-
canos.

Tennessee, middle 6367.... 28:2281,84.__.____.________ Seeking to have Tennessee Drug Control Act of 1971
declared unconstitutional.

Indiana, northern 72-31..._ 42:1983________ Enjm.-;ddefen.-lanls from enforcing Public Law 93 (step-
children)

Wisconsin, eastern 71-316, 28:2281 71-C-316, 317, 330, 331, 332, 333, 334, 323, 335 and 353

17, 30, 31, 35,52. are all companion cases consolidated for hearing on
motions of State of Wisconsin for summary judgment.
They involve a challenge to constitutionality of Wis-
consin statutes as construed by Wisconsin Supreme
Court permitting cities to refuse liquor licenses with-
out a hearing (due process).

Arkansas, esatern, 71-26... 28:2281_ .. . __ e-... Class action under 14th  amendmenl questioning
censtitutionality Arkansas. Act 41 of 1941 re rural
improvement districts claiming it violates equal
protection clause of 14th amendment,

lowa, southern, 8-2188.____ 28:2281,84,1343__._.__.____. Determination of constitutionality of secs. 229.1, 229.2
and 229.40 of the lowa Code seek to determine that
procedure of commitment of m ill persans in

of lowaisu stitutio

Minnesota, 71-14___ ... _28:2281... .. _ .. esaa CiV s. Declaratory judgment to declare Minnesota
Statutes, chapter 565 unconstitutional referred o as

= the claim and delivery statute.

Minnesota, 71-314._ ... 28:2281.. ... . ... ... Civil rights. Declaralory judgment to declare Minnesola
Statute, secs. 19745 through 197.47 unconstitutional
referred 1o 2s the Minnesota vet 5 prefarence law.

Colorade, 2275__. ... . #2:1983___ ... -<---- Action to declare that Colorado Revised Statutes secs.
94-1-45 and 94-2-14 are uncor ional insofar as
they purport to authorize, requ nd grant immunity
for acts of Colorado National men.

Colorado, 3260...... ... . 28:2281,84_..______________ Action seeks injunclion ag3 State officials for
enforcing provisions of Colorado Motor Vehicle Act,

- pursuant to operator license susnensions

Colorado, 4009 _....... 28:2281,83.... ............ Temporary re raining order seeking to impiement at

once any interim and temporary increases to be
k ) cled subject to refund with legal interest.

New Mexico, 9296 ... . 28:1343__ .. ... . ____..... enforcement of State re;ir.m statute and

r‘e{hm same unconstitutional,
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Continued

Substantive nature of civil rights
case and district and docket
number of civil cases

FISCAL YEAR 1573

Abortion laws:
Connecticut, 5-521...

Connecticut, 14291

Pennslyvania, eastern, 70~
2527,

Assistance to nonpublic schools:
New Jersey, 72-1107_ .. _.

Pennsylvania, eastern, 71-
2223

Penmﬂrmma. eastern, 73-
269,

Education for handicapped Colo-
rado, 4620,

Employment:
District of Columbia, 73-
570,
Delaware, 4542 _______

Chio, northern, 1-72-532__
Ohio, southern, 1-7530.

Hiinois, western, 3-71-47

Alaska, 3-72-96

California, southern, 72-
218,

Washington, western, 72—
7

E:Ipel'llng students: North Caro-
na, middle, 6-72-133.

North Carolina, wastern,
3-T2-72.
Arkansas, eastarn, 4-73-37.
Housing:
South Carolina, 3-72-1477
Louisiana, eastern, 72-3195.
Ohio, northern, 1-71-251,
72-61.
Obscenity:
New Jersey, 2-72-911
New Jersey, 73-49, 50, 51 _
New lersey, 2-73-472, 496,
588,
Ohio, northern, 1-73-190_ _

Ohio, northern, 1-73-193 . _

Ohio, northern, 3-72-193_..
‘Ohio, northern, 3-72-432._..
Wisconsin, eastern, 72-121,

73-27, 170, 183,
Arizona, '2-1-72-512.

. 28:1331, 43(3)....

- 823708,

Citations under which civil
rights case was opened

42:1983; 23 1343 (3) (4); 28:
2381 '84: 1.S. Constitintion
1,45, ﬁ 9, 13, and 14.

28:2281, 8

28:2281, 24...

28:2281, 84
28:2281, 83...

28:1343(3); 42:1983, 8l; 28:
2281, 34,

28:1331, 61; 2201, 02, and
5:702.

- A2:1983...

28:2281, 1331, 1343

- 28:1343, 2281 ..
. 2B:2281..

o B B R AR

28:2282. .

o f i 1 TR

28:2281
42:1983
28:2284

28; 13i3 (3) and (1), 282281,
42: l-‘lS(i‘){h)

201343, 2281, 84; 42:1983. .
28:1331, 43, 2281, 84; 42:1983_

28:1343, 2281, B4, 42:1983. . ..

42:1983, 1331, 1343
42:1983

28:1331, 1343, 2281, 84. .
42:1983..
22:2281. .
- 28:1331, 32(1), 1343(3), 2281 . .

. Constitutional right to employment.—

- Permanent injunction.-

Statement as to the nature of the action

Application to declare Public Act No,
General Assembly (an act concemning aborlion
unconstitutional,

Action brought by women pursuant to 42 U.5.C. 1983,
saeking daclaratory and injunclive relief, rlalmmq
denial of constitutional rights re the application to
them of the Connecticut abortion law.

Suit to declare Pennsylvania abortion laws unconsti-
tutional.

1, Connecticat

. Declare State slatute providing funds to parochial

schools unconstitutional,
To declare the Pennsylvania Parent Reimbursement Act
for nonpublic schools unconstitutional.

. Suit to declare unconstitutional certain acts of State of

Pennslyvania re payment for purchase of textbooks
and other henefits for use by nonpublic schools.
Action for preliminary and permanent injunctive relief
To prevent the denial to physically disabled and
handicapped their equal right to education.

To enjoin defendant from terminating employment
without a hearing—To declare his suspension
unlawlul.

To enjoin enforcement of Delaware merit system ruls
15.0621. This case is slayed pending decision of
Supreme Court of Delaware in a companion aclion.

The question of increase in compensation for municipal
judges.

To require due process in a dismissal proceeding before
the City Civil Service Commission, (Note: 2d hearing.)

- Violalion of civil rights under certain provisions of

retirement and pension plan for circuit court judge in
the State of Illinois.

Declare Federal
statute unconstitutional,

Claims of unequal and dis-
criminalory treatment arising from enforcement of
mandatory discharge requirements of section 6382,
title 10,

. Federal nonprobationary employee seeks to enjoin his

discharge withoul first being afforded a formal hearing
alleges T. 5 sec. 7501 as applied to him violates fifth
amendment lo Constitution.

To enjoin schools from expelling students without hear-
ing and withoul providing special classes for expelled
students.

- Exclusion, expulsion, or dismissal of student from public

schoal.

- Prohibition of plaintifi in attending public schools after

fighting, etc.

Unconstitutionality of State statute on distress for rent.

Eviction of tenants, under color of State law, in retaliation
for reporting housing code viofation,

Enforcement of low rent housing.

Declare State obscenity statute unconsittutional.

Declare State lewdness statute unconstilutional,
State regulations.

Declare State obscenity statute unconstitutional.

also

Enjoin defendents from unlawful saizures of motion
picture film pursuing State prosccutions.

Restrain and enjoin prosecution and harassment of
motion picture thealer owner and operator and for
damages and other relief.

.. Hearing—Preliminary injunction deprivalion of civil

rights: Sale of obsecne publications.

Hearing—Motion to dissolve temporary restrzining
order. Deprivation of civil rights: Obscene movies.

Challenge to constitutionality of Wisconsin criminal
statute re obscenity,

Suit for injunctive and declaratory relief re defendant’s
conduet in suppressing exhibition of moving picture:
virlating fundamental rights under the Constitution
and Civil Rights Acl.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Continued

Substantive nature of civil rights
case and district and docket
number of civil cases

Obscenity—Continued
Calitornia, southern, 72
240.
Kansas, 5-5267. _ ..
Kansas, 6-4859. _.
Penal codes and prisoner
petitions:
Rhode Island, 4540. ... ...

Connecticut, 14851 _ ... ...

Connecticut, 15238, .

New Jersey 3-71-1883_ _ ..
New Jersey, 3-72-1392. . _.

MNorth  Carolina, middle
3-72-148,

Alabama, middle 2-3754

Georgia, northern, 1-16901

Ohio, southern, 2-71-188_.

South Dakota, 5-72-5033__.

Washington, western 9725..
Prejudgment attachments, sei-
wre of property without

nolice:
Maine, 13-117

Massachusetts, 73-675._. __

Massachusetts, 72-2516._._ .
3363

Massachusetts, 72-2178,
40.

Massachuselts, 72-3230....

New Hampshire, 73-21___.
Vermont, 5-6451, 6762.. . ..

Louisiana, eastern 71-1813.
Tennessee, western, 2-72-
New Mexico, 1-9871
Residency requirements:
District of Celumbia, 72-
175.
New Hampshire, 72-182._ ...
Rhode Island, 5117
Connecticut, 15113

Connecticut, 14824

Citations under which civil
rights case was opened

28:2282_.

28:13433) (&) oo

Statement as to the nature of the action

- Injunction—Declaratory and injunctive relief from the

28:1343 (3) (1), 42:1983, g5,
28:1331(a), 2281, 84,

o | PRSI L LT

28:2281,

. 22:2281,

- 28:1343 +
28:1343(2), 2281, B4

28:2281...

28:2282, 84

SUEBRT

s ber s} A
28:2281,84.....

28:2281

- 42:1983, 28:2201, 02, 28:

1343(3), 28:2281, 84,

28:2284, 81

28:2281
28:2281
23:2282
28:281

19:1618, 1459, 1460........ >

use of seized alleged obscene material in connection
ion.
g jants from arresting plaintiffs for
selling obscene material
Civil rights—Suit to restrain from enforcing State stalute
regarding motion picture entertainment and for
declaratory judgment.

- Impunction and damages re State statutes authorizing

detention withoul arrest.

- Action brought to 42 U.S.C. 1983 and 1985m seeking

relief and adjudication from alleged unconstitutional
Slate escape statute.

. Action brought by State prisoners pursuant to 42

United Stales Code secs. 1983 and 1985, seeking de-
claratory and injunctive reliet and damages re “"'good
behavior time' credit

- Review aileged punitive transfer of prisoner,

Declare State statute re forfeiture of prisoner good time
credits unconstitutional,

Seeking reliel against enforcement of North Carolina
statutes agepriving convicted felons of the right to
volte.

Class (persons committee to State penal institutions as
criminal sexual psycopaths) action seeking injunctive
and declaratory reliel from Alabama criminal sexual
psychopath statute, alleged unconstitutionality
under eighth and 14th amendments,

Federal prisoner seeks to enjoin the inforcement of a re-
pealed Federal statute on the ground of constitutional
invalidity.

- Attack on Ohio statute that precludes granting credit

agains a sentence for pretrail confinement,

To declare a provision of the statutes of South Dakota as
unconstitutional, that is, "to deprive a child of his
liberty for up to 3 months without a hearing.”

Paroled felon seeks right to vote; State statute pro-
hibits unless civil rights are restored.

Action challenging constitutionality of Maine law which
permits prejudgment attachment of real estate, elc.
and t\rloiatmg due process clause of the 14th amend-
ment.

Seeks to extend the rule invalidating prejudgment
attachments without notice of hearing. 2 General
Laws ch. 214, _

Prejudgment of real estate without prior notice.

Attachment of real estate under Massachusetls General
Laws ch. 223, secs. 42 and 62-70 without prior notice.

Prejudgment attachment of automobile without notice
of warrant.

Maney attachment without notice.

U.S. Customs—Mitigated seizure, etc., without a hear-
ing, allegedly violated plaintiff’s rights.

28:1343, 1331, 32, 2281, 2284 _ Seizure and sale of Frop&dy without notice to debtor

28:2281, 84

42:1983, 28:1343

22:910, 22:CFR 11.2, and
501.6(b).

28:2281.
28:2281

28:2281, 84 _

under provisions of Louisiana executory law.
Declaratory judgment, injunction, and damages for
taking of property without a prior hearing.
Class action, civil righis—Injunctive and declaratory
relief, enjoin enforcement of prejudgment statute. -y

To enjoin defendants from enforcing the durational
citizenship required under this act. Temporary
restraining order.

- Residency requirements for elective office.

Injunction re State statute requiring 2-year residence
for divorce.

Action brought pursuant to 42 U.S.C. sec. 1583, seeking
to declare invalid sec. 46-15 Connecticut General
Statute (1-year duration residanr.{ re divorce action).

Action brought pursuant to 42 U.5.C. sec. 1983 and 28
U.S.C. secs. 2201, 2202, seeking a declaratory judg-
menl and inj ion against refusing or failure to
grant student loans b of residency.




CASES HEARD

and di
1| 1||-||. rofc

scticut, 5

New York, eastern 72-1120

stern 3-710

southern,

Florida, southern 1-72
1203

Texas, eastern, 1-7784

1-71
n, 2-1825

Michigan, western,

Missouri, we

Arizona, 4-71-154, 161

California, northem, 3-72-
0298

1-72-3588
1-73-3729

Hawaii, 1-72-3719__.
Montana, 9-2285.

Hawaii,
Hawaii,

Nevada, 2-1853

Washington, western, 2-72
14

614
New Mexico, 1-9940

New Mexico, 9515
New Mexico, 1-8314

Sobriety tests:

Kansas, 6-4990

Taxes:

Pennsvlvania, eastern, 72-
1115.

Arkansas, eastern, 1-72-3_.

Arkansas, westarn 3-72-7_.

Voting and election law:
District of Columbia, 70-
3340,

BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS

. Sec

. 28:2284
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NATURE OF THE LITIGATION

Statement as to the n

Action brou

R s ]

Fres j..\||\ of m
ner—Cla

v

28:2284

Bl

nt New Yor

CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE

sture of the action

o 42 US.C

1 injunctive

y o appear

ate scholarship win-
should have been honored out-
titution-
ts for lawyers

relief-—to

Attacking const

action broug

rufu*lmé

lo give examination to p

-...'»u\h rule umulu\n\ nt

28:1343, 42:1983, 85, %6

i |,. .u United Stab

ttution,
54.052(d) and soc
54.052(e) of Education Code
of Texas; violation of 14th
amendmen! to
of United States.

28:1343(3), 42:1983

Lion purp
code of Stat

fits 1o

Missouri prescribin
qualification for vo!
general primary an
Termination/denial of

- 42:1981, 83, 2000(c and d)

. To declare Michigan statu
elerans who have li
- Challenge of constitutic

sndants from classifying plaintifi and

ents as nonresident
declaratory judgment a
of Texas. (Closed Apr. 26, 1973.

udents for tui-

s invalid which deny Ilnnr!-
o in Michigan for 5 yl 1
inality prov

the prior le 1

1 registration and right to vutﬂ in
other elections,

employment of permanent resi-

2281, 2284,

28:2284 .
28:2281, 84 ..

- 28:2284

28:1343(3)

. 28:2284

28:2281,
28:1343

2284

42:1983, 88; 5:5517..

CR. Act of 1871 (42:1983)

28:1983, 134303%(4)

28:2281.

42:1983....
28:1343, 1331

42:1983, Public Law 51-405,
84:848,

4 Plumhlt challenges

. Civil rights

dent alien by State
status.

of Arizona because of noncitizen

- Denial of State public assistance based on citizenship or

residency.
Residency requirement for divorce proceedings.

. Citizenship requirement to acquire State civil service

jobs

Nonresident tuition differential.

Claims denial of access to Montana divorce courts under
Montana law governing residency requirement of 1 full
year unconstitutional and infringemant of rights,

tate's 6-month residency require-
ment for applicants desiring to take the Nevada State

bar examination

Nonresident university students challenge State stalule
requiring higher tuition until they reside here 1 year,

- To enjoin enforcement statute of New Mexico re resi-

dency requirement for divorce,

Clvil rights, class action, to enjoin larger fee for out-of-
State students (nonresident).
Statute withholding New Mexico income tax from non-
resident emp Iw,u-_":

nder Civil Rights Act of 1871 !n enjoin as un-

| an enforcement of sec. 28-691, Arizona

' which require the Mnhu Vehicle

ton of Arizona Highway Department to suspend

driving license of cilizens suspected of driving while

intoxicated who refuse a breath test while under

datention.

Suit to restrain from enforcing State statute

regarding suspension of driving privileges without

prior hearing. Suit for declaratory judgment. Plaintiff

not advised of consequences of not submitting to a
sobriety test,

- Civil rights class action to declare the Pennsylvania

Municipal Claims Act as it permits municipalities to
place liens upon properties for such items as street
paving, efc., unconstitutional,

- Collection and disbursements of taxes used in main-

taining school districts.
To set aside tax levy for building of public school,

Restrain defendants from enforcing this act,
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Continued

Substantive nature of civii rights
case and district and docket
number of civil cases

Voling and election law—Con.

District of Columbia, 72-
967

Distriet of Columbia, 72-
509,

District of Columbia, 72-
1718.

New York, eastern, 72-1088.

Vermont, 3-6705......

Pennsylvania, eastarn, 72-
1473,

Pennsylvania, eastern, 71-
978,

New Jersey, 1-72-891 i
South Carolina, 2-72-1225,
3-72-1256.

Virginia, eastern, 3-71-695

Virginia, western, 7-42-145_

Alabama, northern, 72-713.

Florida, middle, 3-72-218__

Florida, northern, 4-1861,
67.

Florida, southern, 1-72-735.

Georgia, northern, 1-17179.

Geafgia, middle, 5-2795,
2845

Georgia, southern, 4-2882_ .

Louisiana, eastern, 72-1868.
Louisiana, eastern, 72-2813.
Texas, northern, 4-1975_. .
Texas, northern, 2-1172.___

Texas, northern, 2-1222____

Texas, eastern, 1-7925

Indiana, northern, 2-72-
224, 230, 243,

Citations under which civil
rights case was opened

D.C. Delegate Act, D.C. Elec-
tion Act, Hatch Act.

79 Stal, 438, 439, 42:1973 b
and c_ .

Sec, 5, Voting Rights Act of
1965.

28:1343

_ 28:2201, 02, 1343(3), 42;1983 .

28:2281, 82, 84

i s )

- 28:1343, 2281, 84, 42:1971,73.

28:2281

28:2284, 42:1973(c)

e pe . S S

42: 1973 aa-1, 1972 (Supp.). .
28;}3343(3}. 2281, Z284, 42:
83

A s

42:1983, 28:1343, 2281, 2284 .

28:2281,84. ... ...

42:1973, 14th-and 15th amend-
ments, 28:2281.

42:1973(c).0cisina .

2811343, 42:1983, 85
42:1971, 1981, 83, Civil Rights
Act,

Q281-84. . s o
28:2281, 84

28:2201

V.AT.S. election code, article
13 12a(2); 28 U.5.C. sec.
22)8 » 2284, 2201, and 1343

28:1331, 1343._.

Statement as to the nature of the acticn

Restrain the operation and execution of certain acts to
Cangress.

Annexation of surrounding area does not violate the
Voting Rights Act of 1985,

Annexation of land and consolidation of political sub-
division.

Civil rights in voter registration processes.

Restrain enforcement of 50-day voter registration in
State of Vermont.

- To declare the Communist Control Act of 1954 and the

Pennsylvania slatute unconstitutional (and spe-
cifically as to placing candidates for election on the
ballots).

Class action to declare unconstitutional certain Penn-
5 nia statutes and procedures as to voting (the
2-year purge statute, et al.). _

Declare State voler registration statute unconstitutional,

State statute unconstitutional as lo refusing to certify
candidates by petition. Failure to grant these persons
Ieave to appear on election ballots.

Suit seeking injunctive reliel from annexation by city
of Richmond of portions of Chesterfield County in
that this annexation has allegedly diluted the vote
of the affected Negro population, in violation of 42
U.S.C. 1973(c).

- Alleged deprivation of constitutional right (5th and 14th

amendments) to seek elaction to and from voling for
local government while adjudicated as residents.
Procedures regarding absentee voting.
Right to campaign for State office.

Violation of constitutional rights by State statute, sec.
99.153, Florida Statutes by denial of a place on the
reneral election ballot.

Florida Statute 103.021(3) Requiring pyament of 10
cents per name for certification of petitions for
President and Vice President unconstitutional,

Action to enjoin the enforcement of title 34, secs. 602
and 611 of Election Laws and Voling Rights Acts of
1865 and 1970,

Suit for declaratory judgment and injunction re Georgia,
Laws, 1971, p. 3564 violating Voting Rights Act of
1965, declaring election invalid and requiring new
election for Board of Commissioners Twiggs County
suit for declaratory gudgment and injunction re Georgia
Acts 1971, No. 649, violating Voting Rights Act of
13‘9&5, Lo eliminate unlawful implementation of Act No.
W .

- Complaint for preliminary injunction for full post-

election relief, including the setting aside of the in-
valid election and ordering new election,

Denial of the right of civil service employees to seek
political and nonpolitical public offices.

Denial by State officials of plaintifi’s right to have his
name placed on election ballot as independent candi-

date for judge, Criminal District Court for Parish of
Orleans.

- Plaintiffs claim discrimination on voting in bond election

which violates constitutional rights.

Suil o have declared unconstitutional State laws requir-
INg separate party primaries and ballots and re-
quiring persons to join a political party in order to vote
in primary elections,

Seeks to restrain enforcement of article 55¢ Texas
revised civil statutes denying persons the right to
vote in referendum election.

To refrain section of State and county clerk of Jefferson
County, Tex. from preparation of ballots for election:
and to require court to order that plaintifi's name be
placed on ballot as nominee of Republican Party.
(Closed Oct. 17, 1972).

Complaint to restrain defendants from enforcin E
executing or implementing Indiana Statute 529—3315.
(Statute compels an existing or newly organized
political party to have its officers file an unconstitu-
tional affidavit with the Indiana State Election Board
in order for such Falt'y to have its candidates’ names
appear on the ballot for any election.)
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES, SHOWING THE SUBSTANTIV
NATURE OF THE LITIGATION—Cantinued

Substantive nature of civil rights "
case and district and docket Citations under which civil
number of civil cases rights case was opened Statement as to the nature of the action

Vaoting and election law—Con. _

Michigan, eastern, 2-38592. 28:2281, 84 ______. Civil rights—Complaint agains! Michigan director of
elections challenging the nominating procedure for
election of Michigan Supreme Court Justices (Mich-
igan Constitution, art, 6, sec. 2).

Arizona, 2-72-403._. .. 28:2282 84 ... .. ......... Class action complaint for interloculory injunction
restraining defendants from prohibiting plaintiff from
participating in o aff. and presidential
campaign while plaintiff is member of Air Force

Arizona, 2-72-481. ... ... 42:1983, 28:1843, 2281, 2284_. Suit for declaratory judgment 2 junction restraining
defendants from closing registration of electors
earlier than 30 days orior to next generai election o
be held Nov. 7, 1972, and from enforcing 50-day
State residency requirement,

Utah, 2-72-130. ........... 28:2201,02................. Plaintiffs ask court for declaratory and injunctive relief
on the grounds that the Utah law, insofar as il re-
quires 10 signatures of registered volers from each
of 10 counties, is unconstitutional as a viclation of the
equal protection clause of the 14th amendment.

Welfare, social security and un-

employment benefils:
New Hampshire, 72-160 ___ 28:2281 - .. Eligibility for unemployment compensation,
Rhode Island, 5038, 5043_ . 28:2281, 28-44-6(c) Injunction re sex discrimination re applications for
41-5(c). State unemployment benefits and temporary dis-
ability benefits.

Connecticut, 15104 _...___ 28:2281, 84 --... Action brought pursuant to 42 U.S.C. 1983, seeking
in‘juncfive relief and declaratory judgment that secs.
241 and 243 of ch. 31 of Connecticut General statutes

are unconstitutional, re termination of unemployment
compensation benefits without hearing.

Connecticut, 15343 28:2281. . ... ... .......... Action brought pursuant to 42 U.5.C. sec. 1983, by a
claimant under the Connecticut Unemployment Com-
pensation Act who was denied dependency benefils
for a ward. Seeks declaratory and injunctive relief

Pennsylvania, eastern, 71~ 28:2281, 84 w-.-.. Class action to declare the Pennsvlvania Workman's

2365i Compensation Act and accepted statewide practices
developed thereunder unconstitutional, and to re-
steain suspension, etc., of benefits without evidentiary
‘r‘ea:inE, elfci

Virginia, eastern, 3-71-537. 28:2281, 84 Suit to challenge constitutionality of a State regulation
that permitted temporary suspension of workman's
compensation payments without prior hearing.

California, northern, 3-72- 42:1983 : Civil rights. Unemploymen! benefits.

1402, 72-1547.

Diﬂ{:zt of Columbia, 72~ 7:2014(b), and 7 CFR, 2173(a) Chsalienge:: “tax dependent’' amendment to Food
tamp Act.
District of Columbia, 72- Public Law 91:285, 84 Stat. Challenges the no-security benefits to illegitimate
1659. 315 children of fathers over 65

Massachusetts, 72-1557._.. 28:2281 Seeks invalidation of unwritten palicy and practice of
Massachusetts Welfare Department which reduces
or terminates weifare assistance to certain AFDC
families

Connecticut, 15068... .. .. e RIBl R e Action brought pursuant to 42 U S.C. sec. 1983, seeking
declaratory and injunctive relief re denial of assist-
ance by defendant

New York, northern, 72-163- 28:1343 (3) (4), 1331 Constitutional rights under Social Security Act.

New Jersey, 2-72-345_ ... e v o8 R - Declare statute denying benefits to llegitimate children
uncanstitutional.

New Jersey, 3-73-268 28:1331, 2282, 2284.......... To declare 42 U.S.C. 402(g) unconstitutional as it
excludes widowed males assistance

Pl.'?lni;yiuania. western, 72- 28':)22281.84.42:]983,28:220], Violation of constitutional rights—Welfare benefits.

Pe?n;s-gguania. western, 2- 42:1983, 28:2281,84_____.___ Do.

Maryland, 72-271 28:2282,84. ....ceeeeenn.... Action to declare invalid a provision in the Social
Security Act that arbitrarily discriminates against
illegitimate children since it established different
standards of eligibility for illegitimate children as

' distinguished from legitimate children,
South Carolina, 3-71-1231. 28:2281,84._......._.._.. . Constitutionality of South Carclina public welfare
E denying benefits to illegitimate children.
South Carolina, 2-71-1212. 28:2281,84.._.._...._...._ State regulations that prohibit AFDC assistance for a
: period of 30 days after granting same.
West Virginia, northern 2- 28:1343 (3) (4), 42:1383, Class actions seeking preliminary permanant injunction
70-101, 28:1331, 28:2281, 84, to enjoin defendant from denying public assistance
to plaintiffs and to plaintiff's needy and dependent
children and to all others similarly situated.
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CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Continued

Substantive nature of civilrights -
case and district and docket Citations wader which civil
number of ci® cases rights case was opened Statement as to the nature of the action

Welfare, social security and un-
employment benefits—Con.
Alabama, middle, 2-3776. .. 28; 2281 Class action on behalf of per
under common living g
ibook, seeking
njunclive and declar: ing unconsti-
y under 14
Florida, middle, 3-72-641__ 28:1343, 2281, 2284, 42:1983. . on of civil rights of welfare money
Georgia, northern, 1- 28:2281,84..._._......_._._ Action to enjoin enforcement of 's Manuzl of
17159 and 17237, Public Welfare Administration (Viel 1 of Social
Security Act of 1935 as amended)
Tennessee, middle, 3-6779_ 42:1883................_.__ Seeking to secure rights of Social Sacurily Act.
California, northern, 3-71- ... __._.._. -~ Civil rights—Public assistance terminated without
2286, evidentiary hearing.
Washington, western, 2- 28:2281,84. .._. welfare regulations; enjoin termination of grants
71-261. without pretermination notice and fair hearing on
proposed lerminalion,
Colorado, 4267 28:1331, 32, 1343(3X(4), 1361, Class aclion for injunctive ralief, to en the aperation
5:703-705, 7:2011-2025. of cerlain State i siz eg s which are
unconstitutionally applied against im nt workers,
New Mexico, 1-9323_.. .. 2B:1343(3)4) -.-- For declaratory and injunctive relief re New Mexico
health end social services regulations violating first
and 14th amendments

Constitutionality of State and
city statutes:;
Connecticut, 5-593 42:1383, 42:3216, art, 1, sec. Acticn to have Connecticut attachment statute declared
10, U.5. Const. and A. 14. unconstitutional and for injunctive monetary relief.
Connecticut, 5-607........ 28:2281, 84, 42:1983, 28:1331, Application to declare Connecticut General Statute 17-
43, 83e and 17-83f invalid and unconstitutional and to
enjoin enforcement of same.
Delaware, 4483 42:1983, 28:1843, 2201. Declare unconstitutional sec. 3, art, Il of Delaware
constitution. Decision 352 F. Supp, 85
Delaware, 4460 42:1983 .. Declare unconstitutional House substitute 1 for House
bill €76 as amended passed 7-1-72 by Delaware
General Assembly. Decision 352 F. Supp. 444,
Florida, southern, 1-72- 28:1331, 1336, 42:405(g).. ... Florida Statute 37.03—Suit to declare unconstitutional
1312, and have enfercement enjoined,. Damages for alleged
infringement of civil rights pursuant to 42 U.S.C. 1983
1985, 1985,
Michigan, eastern, 2-37444. 42:1983 Relief is sought against the enforcement of a statute of
the State of Michigan as applied is violative of the
Constitution of the United States MSA 28.204 (C.L.
48, 750.14)
Michigan, eastern, 2-38775, 28:2281,84.............___ Civil rights. Challenges constitutionality of Michigan law,
3826l to with, the Michigan constitution of 1963, arl. & sec. 2.
Requested declaratory and injunctive reliel against
local officials,
Ohio, northern, 1-72-570_.. 28:1331, 32, 1343(3)(4), 42:- Action to declare State statute and city ordinance un-
1983. constitutional.
Constitutionality of a states statute:
Arkansas, eastern 5-73-68. 28: 1343(3)(4) 42: 1983, B1_.. To declare city law unconstitutional,
lowa, southern 2-72-179___ 42:1983, 28:1343 Seel interlocutory or preliminary injunction and judg-
mant that sec.726.3 and 726.1 of 1971 Code of lowa
unconstitution and violates title 42 USCA sec. 1983
and 14th amendment to Constitution,
lowa, southern 1-72-240_ .. 28:1343, 421983 .. _______.. Segkdinvl.’é:;laticn of provisions, chapter 42 and 49 | wa
ode
Montana, 6-2284 20973, eeeeaaeeoo... Claims new proposed constitution for State of Montana
was adopted in violation of U.S. Constitution.

er:
District of Columbia, 72- 42:1983, 28:1843-2282, 2284 Ta be permitted to hold prayer services within 500 feet of
1941, and 2201, Soviet Embassy.
Puerto Rico, 3-72-137 - - Civil rights matter, declaratory judgment and injunction,
Connectitut, 15150 2Ry e e At e 8 Action brought pursuant to 42 U.S.C. sec. 1981, seeking
declaratory and injunctive relief re discrimination as
1o ship of in defendant’s

Oth

order.

Connecticut, 15579 28:228]. ... ...ooeonnnnn.... Action brought pursuant to 42 U.5.C. sec 1983, seeking
|r14juncrinn and declaratory judgment that sed. 52-
440b Connecticut General Statutes (compelling dis-
closure of putative father of child born out of wed-
lock) unconstitutional.

28:2281 .. ..............__ Action brooght pursuant to 42 U.S.C. sec. 1983 an in-
junction and a declaratory judgment that secs, 2-45,
Connecticut General Statutes imposing $35 fee on
lobbyists is unconstitutional and to enjoin prosecution.
To redress past, present, and future deprivations of
plaintiff's rights, immunities secured by the Court.




CASES HEARD BY 3-JUDGE COURT WHICH WERE CLASSIFIED AS CIVIL RIGHTS CASES SHOWING THE SUBSTANTIVE
NATURE OF THE LITIGATION—Continued

Substantive nature of civil rights
case and district and docket Citations under which civil
number of civil case: s case was opened Statement as to the nature of the action

Other—Conlinved
Mew York, southern, 70 $ WL P we-w.-- To protect the civil rights of the plaintiff in accordance
with the Constitution of the United S!'l'."
southern, 73 emeevsesnesnneen To vindicate the federally secured rights of plaintiff to
due process of law
southern, 73~ 23: =3 ceenensannas Civil rights—To enjoin certain reporting provisions of
the New York Controlled Sub s A
Health Law 3300, et seq. re for who!
drugs ware prescribec
Vermont, 5-6758.......... 28: "Il. , '1"’ (3) and (4), Seeks to have auto license reinstated.
42:1981,
Pennsylvania, eastern, 72- 28:2201__ e Class action suit to declare unconstitutional the Penn-
6. sylvania statute which denies to persons aged 18, 19,
and 20 (as well as minors) access to alcoholic bever-
ages.
Maryland, 71-1291__...... 282281 B4 .. e e ) to enjoin the euwrmou of Stata law, both
utory and case law, that grants allegedly lavorable
tatus to women in divorce, custody, and support
actions.
Marth Carolina, western 3- 28:2281 .. __ el -NCGS 75A(a), boarding vessels without
3011 sued search warrants,
North Carolina, Western, 28:2281... . <ceervecenaeaa- Civil nu ts—MNCGS 7A-277 et seq., taking custody of
3-72-0017. child.
Virginia, western, 7-72-67_. 28:2281, 84 _..._._....... Alleged violation of constitutional rights—Alleged
denial of right to appeal due to poverty (Slate courl).
West Virginia, southern, 28:2281......... “For declaratory judgment and injunclive relief—To
2.69-232, declara West Virginia Code, ch. 50, art. 15, sec. 2
unconstitutional; action brought about by JP judg-
ment: allege denies access to an appeal to inose
financially unable to post bond with surety (money
owing on contract).
Alabama, middle, 2-3829, 28:2281,84.._._............ Class action on behalf of low-income persons seeking
2-3923, 3-998, injunctive and declaratory relief from Alabama
detinue statutes, alleging un:o-nhtutmnalul\r under
14th amendment and violations of 42 U.S.C.
Florida, middle, 3-73-57 28:1383, 42:1983._.......... Violation of civil rights financial m..pmu,itu]xty law—
and 53C-1-72-2064. Insurance. ]
Georgia, middle..........- 15;1, 2, 42:1983, 14th amend- Suit for declaratory judgment and for permanent
ment, 28: 2281. injunction restraining  plaintifts from prohibiting
nperation of sell-service service stations in Macon

Ga.
Michigan, western, 4-72- 28:1343(3)(4), 42:1983......." Denial of freedom of press.
133,

lowa, southern, 1-72-275.. 15:717, R. 57 FRCP, Natural Seek declaration that amendment to ch. 490, lowa Code
Gas Act. secs. 4905, 490.6, and 490.13 is in violation of com-
merca clause, due process clause, and supremacy
clause of U.S. Constitution.
Minnesota, 4-71-151 28:1191:81“) and (4), 42:1983- Civil rights.

Source: Administrative Office of the U.S. Courts, Division of Information Systems, Washington, D.C.

STANFORD LAWw SCHOOL,
Stanford, Calif., December 13, 1973.

Hon, Roperr W. KASTENMEIER,

Chairman, Subcommitice on Courts, Civil Liberties and Administration of
Justice, House Committee on the Judiciary, Rayburn House Office Building,
Washington, D.C.

Diar REPRESENTATIVE KASTENMEIER: I am told that 8. 271, which would gen-
erally abolish three-judge federal distriet courts, is now before your subcommit-
tee. Although the bill has the laudable objectives of reducing the workload of
the Supreme Court and of the lower federal courts, it will have a seriously
detrimental effect upon the enforcement of federal eivil rights, and I doubt
that its contribution to the workload problem will be as substantial as its spon-
sors hope, Accordingly, I urge that the House not pass the bill, or alternatively,
that the House exempt eivil-rights cases (that is, cases wherein jurisdiction is
based wholly or in part upon 28 U.8.C, § 1343) from the operation of the bill.

I have handled numerous civil-rights ecases of varions sorts—school-desegrega-
tion cases, voting cases, jury-discrimination ecases, public-accommodations cases,
ases involving the use of state criminal statutes to harass civil-rights workers,
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cases involving diseriminatory or unfair denials of public services to _lil:n'k
citizens—during the past ten years, primarily in the South. In my experience,
the three-judge federal district court has been, and continues to be, an in-
dispensable instrument to assure the vindieation of federal law in these cases.

We must realistically appreciate, I think, that most civil-rights controversies
that require resort to injunctive lawsuits seeking an invalidation of state stat-
utes or administrative regulations (that is, the only civil-rights ecases now requir-
ing a three-judge federal district court) arise against a background of signifi-
cant Jocal hostility to the claims asserted by the eivil-rights plaintiffs, The de-
fendants are almost invariably state or loeal agencies or officials who, with the
strong support of local popular sentiment, have rejected the plaintiffs’ claims or
persisted over their objections in treating them in a way that the plaintiffs as=ert
is federally unconstitutional. Under these circumstances, it is not accidental—
it is inevitable in the very nature of these ecases—that the plaintiffs find them-
selves confronted by a solid phalanx of opposition on the part of the local socinl
and political power structure. I am not talking about the loeal ax-handle crowd.
Let us assume—perhaps too optimistically—that, the days of the pickax and the
cattle-prod are now gone by. The opponents of federal ecivil rights today are
likely to be more powerful precisely because they are more self-righteous and
respectable, They are the locil civie leaders and officials who feel that civil rights
have “gone too far,” that black folks have now “got everything that is coming to
them,” and that new civil-rights aspirations—twenty yvears after Brown v, Board
of Edueation—are uncivil, UnAmerican and grabhby.

We must also appreciate that the federal distriet Jjudges—particularly those
ontside metropolitan centers—live their lives in the milieu in which these atti-
tudes are dominant. Their friends, acquaintances, club-mates, socinl associates
are all a part of the loeal social stratum that is represented by, and supportive
of, the official defendants in the ordinary civil-rights lawsuit. Under the cirenm-
stances, it would be unnatural—it wounld be superhuman—if the force of local
sentiment were not reflected to some extent in the attitudes and reactions of the
local federal district judges to the eases that come before them. To say, as I am
quick to suy, that some federal district judges have long and consgistently man-
aged to hold the balance true notwithstanding these local pressures, is an enor-
mous tribute to them. It is not, however, an accurate deseription of how most
federal district judges ean humanly be expected to behave most of the time, How-
ever much integrity, strength and good-will they may have, they are—like all of
us—alfected by their environment in a host of unconscions and half-conscious
WaYs,

Statutory three-judge distriet courts are considerably more resistant to these
local influences than any single district judge can be, for several reasons. First,
the three-judge court includes a circuit judge whose impact on the panel is often
greater than the one vote he casts. Second, the very fact that the court is a panel
requires an articulated and considered decision-making process that tends to
depress the effect of the inarticulable local pressures. Third, the local district
judge can share responsibility for decision with two other judges; he need not
face local society as the sole party responsible for a locally unpopular decision.

It will not do, I think, to say that the possibility of appeal to a court of
appeals suffices to correct the impact of local pressures on the single district
Jjudges, As any lawyer who has tried civil-rights eases knows, most of what the
trial judge does that is important is also essentially unreviewable. The days of
the facially unconstitutional state statute went out even before the days of the
pickax handle. Today, constitutional attacks on state statutes depend on facts—
facts regarding the application of the statute, its operation, its effects. These
facts, once found at the trial level, are reviewable on appeal only to the extent
that they are “plainly erroneous.” Moreover, where the facts are “constitu-
tional” facts rather than “adjudicative” facts, the trial court has enormous dis-
cretion as to whether to permit them to be proved at all. The trial court's exer-
cise of that diseretion may affect the rule of law that eventually emerges from
the case, even at the level of the Supreme Court of the United States itself.

In addition, such matters as the timing of proceedings, the forms of interlocu-
tory and final equitable relief, and the conduct of settlement conferences evade
appellate review completely. In many injunctive proceedings, the date when the
:ase is heard is decisively important : it is set, unreviewably, by the trial court.
In other cases, the shape of the court’s remedial decree—a subject almost wholly
within trial-court discretion—determines whether plaintiffs win a paper victory
or a real one. In still other cases, low-visibility procedural decisions, such as
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whether the defendants’ motion for smmmary judgment is consolidated for henr-
ing with the plaintifi’s motion for a preliminary injunetion, or whether the pre-
liminary injunetion hearing is deferred until the completion of discovery deposi-
tions, may determine the outcome of the ease. These are not matters that are
correctible on appeal. Nor, of course, are the attitudes expressed by the court in
off-the-record settlement negotiations—where, once again, cases are eflfectively
won or lost,

The composition of the trial court, then, makes a great deal of difference in
the disposition of the case, whether or not it is appealed. And three-judge dis-
triet courts, in the civil-rights cases now heard by three-judge courts, seem to
me far more likely than single judges to resist local pressures that may sway dis-
position against the ecivil-rights claimant. For these reasons, I would worry about
the abolition of the three-judge courts even if I thought that their abolition could
be expected to produce a very substantial reduction in the workload of the
courts. But I do not think it will.

The burden upon the Supreme Court of direct appeals in three-judge court
cases seems to me exaggerated. Most such appeals are disposed of summarily
by the Court—that is, at the cost of approximately the same amount of time and
attention as would be required to read and deny a petition for eertiorari in a
case heard successively by the district court and the court of appeals under
8. 271. Unless things have very much changed since I was a Supreme Court law
clerk in 1960-61, most appeals that are decided by full opinion after briefing and
argument in the Supreme Court are cases in which certiorari would be granted
anyway.

As for the lower courts, 8. 271 probably would reduce the burden upon the
districet courts somewhat, and increase the burden on the courts of appeals some-
what. Both the reduction and the inerease would be a drop in the bucket of the
over-all workload of the lower federal courts. Compared with other approaches
to the workload problem—such as an alteration of the diversity jurisdiction—
they would be a very small drop in a very big bucket. T would therefore suggest
that the three-judge district court matter might more properly be deferred pend-
ing a broader reexamination by Congess of the jurisdiction of the federal dis-
triet conrts—a reexamination which, of course, will soon be necessary whether or
not S. 271 ie now enacted. T have heard no reason advanced why the House
chounld eonsider and enact 8. 271 prior to the completion of that kind of general
jurisdictional reexamination. To do so would be to sacrifice significant values in
the enforcement of federal eivil rights in order to achieve only a dubious and al-
most certainly inconsequential effect on the business or the workload of the
conrts.

I very much appreciate your consideration of these views. Be well. Have a
happy holiday season.

With best wishes,
ANTHONY G. AMSTERDAM.

—_—

Mr. Kasrexaemr, Further inserts may be made of communications
received by the subcommittee.

The Chair now welcomes our first witness for this morning, who
with the consent of Mr. Jones. general counsel for the NAACP. will
be Mr. Charles Morgan, Jr., Esq.. executive director of the ACLU.
Mr. Morgan is appearing first today because he is anxious to return
to New York to celebrate, we understand, the 90th birthday of Roger
Baldwin, who is a patriarch of his organization for many years. and
I do hope you will convey to him best regards from the subcommittee.

Mr. Morgan, you may proceed.

TESTIMONY OF CHARLES MORGAN, JR., ESQ., EXECUTIVE
DIRECTOR, AMERICAN CIVIL LIBERTIES UNION

Mr. Moraax. Yes, I will do so.
I am Charles Morgan and I am director of the Washington office
of the American Civil Liberties Union. My testimony has previously
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been provided to the committee, I trust there is no need to read that
which has been previously provided, so I would like to touch on some
areas of it and go into perhaps a couple of fields of some explanatory
matters which are not contamed in the prepared testimony.

Some years ago I left the University of Alabama and began practice
in Birmingham, Ala. I practiced there as a private practitioner of
the law from 1955 to 1963. During those years in private practice,
there were numerous artifices used in the Deep South to exclude
blacks from iuries. Artifices were not used with respect to the exclu-
gion of women from trial juries in State courts. With respect to women,
the statutes of Alabama, Mississippi, and South Carolina, barred
their participation on juries outright. And. at that time, under Fed-
eral law, the U.S. Distriet Court juries were selected primarily from
the State court jury rolls, under a key man jury system. That law, of
course, has been amended in the Federal Jury Selection and Service
Act of 1968.

Puring those years, and thereafter, with the American Civil Liber-
ties [Tnion, and prior to that time, with the NAACP Legal Defense
and Eduecational Fund, it has been my pleasure to engage in a large
number of civil rights eases, both in State and Federal courts in the
south, soime before juries, some before judees. Based upon that experi-
ence and based upon some knowledge of southern history, I have
come to the conclusion over the years that the basic instruments of
reconstruction at the time of the Reconstructionists were essentially
three-fold. They related to transfer or vesting the instruments of
power in the previously disfranchised and enslaved community. The
three related to the administration of justice, the right to vote and
the economic freedom guaranteed in the cry of 40 acres and a mule.

The ACLU, when 1 opened the Southern Office in 1964, became
deeply involved in two of those fields: The right to vote and the ad-
ministration of justice.

In the administration of justice field, under my direction or person-
ally, I have been involved in literally scores of Federal court cases
against State court jury officials to desegregate jury roles in the Deep
South and in Deep South counties. In the States of Alabama, Missis-
sippi, South Carolina, Virginia, and other Southern States, we have
systematically undertaken a planned campaign whereby law suits are
filed in Federal courts and Federal court injunctive orders are obtained
against State court jury officials, In that manner the State court jury
rolls are revamped. They then are under a court order, so the enforce-
ment problem we had prior to that time does not exist.

Prior to the time that we inangurated that affirmative program in
the Deep South, the questions would ordinarily arise as follows:

If you had a case where a black was accused of a erime against a
white, a lawyer if he were black, would raise the question of systematic
exclusion of blacks from the juries. That was not true of white lawyers.
In the Fifth Circuit in 1959 in a classic case. United States v. ex rel
(zoldby v. Harpole, which related to the waiver of the right to question
the makeup of juries, the olJinion. as I recall it, by Judge Rives, indi-
cated that “rarely to the point of never,” within the experiences of the
judges of the Fifth Judicial Cireunit, had a white lawyer raised the
question of systematic exclusion of Negroes from juries. For that
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reason, they said, a black convieted of a erime in State court could
later raise the jury question in a Federal habeas corpus proceeding
with new counsel, if he had not consciously waived that right. There-
after, in Seals v. Wyman, that was reinforced. Seals v. Wiyman was,
as I recall it, a 1961 case. In the vear 1965, some of vou may recall
that in Lowndes County. Alabama, and during the Selma to Mont-
comery march and related thereto, there were several killings. One of
them was a Viola Grege Linzzo, a white woman driving on the high-
way in the limits of Lowndes County who was shot from a movine
automobile. There were others, including the Episcopalian Seminarian
from New Hampshire, Jonathan Daniels, who was shot down allegedly
by an auxiliary deputy of the Lowndes County Sherifi®s Office. Trial
came up and it turned out that the Lowndes County, Alabama. juries.
i county where 81 percent of the population was hlack, had never had
a black person on its jury. That is never.

At that time we nstituted the case of Gardenia White v. Bruce
Crook. One of the great jovs of working in the South is the names of
yvour cases, and White v. ('rook seemed like a good case name to deseg-
regate the Lowndes County juries. We songht to stop the trials at
that time until the juries were integrated. We did not stop the trial,
but we did sueceed in striking down for the first time the statute
which excluded women from jury duty outright. That was, as I recall.
the first application of the IEqual Protection elause to the rights of
women. Thereafter the juries were desegregated and our south-wide
program came forward from that.

Mr. Kastenmeer. May T merely interrupt to inquire in the rear
of the room: can you hear the witness? Can you hear the witness
clearly ? Fine.

Mr. Moraay. What we had encountered prior to this time is that
you would go info State court —if you were a black lawyer defending
a black criminal defendant for a crime against a white person—and
allege systematic exelusion. That person would then fight his way,
ordinarily or often under a death penalty, through the State supreme
court to the Supreme Court of the United States. After some vears
the case would be reversed. The case would then go back for a retrial.
When it was retried the same all white jury still would exist, the
same exclusion of hlacks would have taken place. and that person
would be retried and the case would go up on appeal again.

In between those two times, the time of first trial and the time of
the second trial, literally seores of blacks would have been tried in
that system of justice. And I think it is important to bear in mind.
with respect to a provision like this that the Supreme Court has said.,
in effect, that this is constitutional in 66 district conrts who are already
savine that we do it this way here. But, while we think of that. 1
think it is of extreme importance to remember that 60 percent of the
black citizens of the United States who reside outside of the States of
the Deep Sonth were born and reared in those States. And historically
from that TLowndes County Courthouse and other conrthouses in
Greene and other connties in Alabama—and places where T have repre-
sented other people, many of them are now public officials—ont of
those connties, away from those conrthouses. came hlacks to the rest
of the United States. Their experience was with White Man's Jus-




tice, It was white. and it was male. That system of justice with which
I had experience told them that since they were excluded from it,
except as defendants, the system itself was unfair. For years those of
us who believe in the Constitution and who believe that it provides

means for change—and I think the proof of the last 10 or 15 years is
that it provides the means for substantial change—found ourselves
constantly confronted by people no matter where they were, in what
city, and especially in the North where change was coming much
slower and hope was not quite so high as in the South, we found
ourselves in the position of many

Mr. KastENaerer. Excuse me.

Would those of you in the aisles, could you please clear the aisle or
bring your chairs forward so that the people can get through. Thank
you. .

Mr. Moraax. We found onrselves, many of us, in a ]:rmtm 1 of say-
ing take vonr strugele ont of the streets and into the courts. The lplltt‘
natural reaction to that was “out of the streets and into the enemy.
becanse that historieally, was what the courts had been.

Now, Professor Zeisel can talk quite clearly about the demonstra-
tion examples he has with r respect to the mathem: atical [urn}-:zlnilil\‘
of minority people appearing on juries when the size of the jury is

reduced from 12 to any number and espec ially to the number, the
lowest number of six, I see no devious scheme or anything else in
this, but T see numerous proposed rights restrictions in the United
States just as we have accomplished and achieved in the administra-
tion of justice, a degree of fairness. For example, our work in the
South didn’t extend only to juries. It extended to public employment.
The first of the public e mployment cases was in the city of Monteom-
ery, Ala., in Judge Johnson's court. Tt extended desegregation action,
as I recall it, against seven State employment systems institutions in
order to integrate the system of justice from top to bottom in the
South so that the previonsly excluded were counted in. I think that
that program has affected substantial changes. Some examples of
those kinds of changes T have set out in my prepared testimony.

But, the important consideration to me is that Congress must not
lv-":ltm itize a number of jurors which by the very number will result
in the exelusion of blacks and other n||lmr|*|r-k and perhaps poor
whites, from actual service on trial juries in civil cases. _\m\-. 1t seems
to me. and as I mentioned l.‘ll]l{'l I see no ereat conspiracy, that a num-
ber of things happening in American life disturb me gre: atly. For
instance, uh(n Mr. Justice Rehnquist was with the Department of
Justice. T do not have his exact quote. he testified before a Senate
subcommittee about speedy trials. He also talked of another way in
which the trial process could be hurried up—nonunanimous verdicts
or smaller juries in Federal eriminal eases. The Supreme Court there-
after rnles that the State conrts may have nonunanimous verdicts and
certainly they may have six-person juries.

All of the drives for efficiency that T see coincide with the ineln-
gion for the first time in .\mf'lh"m history of all, almost all. excluded
groups from jury dutv, and jury duty is the esssence of democracy.
T like to tT\' cases hefore ‘iTrh"‘ I ]mn\\' a lot of my campanions in
the ACLU and elsewhere love to go before courts and thev love to
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go up in the court system and argue in the Supreme Court. I like it
myself. Perhaps it is my southern background or political back-
ground, but I have never had a view of history which indicated that
much of the progress of man came from judges.

From 1954 to 1968, I think we were blessed in this country with a
Supreme Court which when other instruments of Government didn’t
move, did move, The society moved with that instrument. We were
very blessed to have that court, But I know that it is the American
jury system, whether it is in Harrisburgh, Pa., or in Gainesville, Fla.,
which says no to incursions by the (Government on the rights of citizens.
I believe that any modernization—“modernization” that relates to
the diminution of the jury as a structure with the unanimous vote
requirement—results in the taking from the citizens of a supra
legislature.

Now, nobody ever told me this in law school, and nobody has ever
told me afterwards, but I know in my own heart and mind that when
I go before a jury I am dealing with the most powerful single body
in American life. It is a supra legislature and if it is drawn from a
cross section of the community, that is all I can ask for, simple fair-
ness. I know the judge will tell that jury what the law is and what
has been made law by legislatures. I know that both sides in the case,
the prosecution and the defense, if it be a criminal case, or the plaintiff
and defense attorneys in a civil case, will present the facts as will the
witnesses. And the jury will go out and make a new law. It will enact
that law amongst itself in secrecy and in private and will do o with
a community conscience and voice, And it will do so as a supra legis-
lature. It can take a person’s life, liberty—no longer life, I hope, but
liberty and property.

As I think all of the kinds of incursions upon that jury system which
I see, I hope and pray that the Congress will not formalize them,
because 1 think we should go back to where we started from. And
where we started from hundreds of years ago is right where we ought
to be. .

I will be happy to answer any questions,

Mr. Kasrenmemer., Thank you, Mr. Morgan. We will include your
statement in full in the record.

[Mr. Morgan’s statement, follows:]

STATEMERT OF CHARLES MORGAN, JR,, DigECTOR, WASHINGTON OFFICE, AMERICAN
Civir. LisertiEs UNION

The American Civil Liberties Union is a nationwide, nonpartisan organization
of more than 256,000 members devoted to the guarantees of the Bill of Rights
and the protection of the individual thereunder. Over the years the ACLU has
steadfastly resisted the erosion of our constitutional rights and liberties and has
sought instead to extend those rights and liberties to persons who have been
denied them in the past.

A major foeus of ACLU activity has been the constitutional guarantee of trial
by jury in both civil and criminal cases. The ACLU has consistently opposed
tampering with the twelve-person unanimous jury historieally required for crimi-
nal conviction. At the same time, we have persuaded courts throughout the
United States and the Congress to extend the rights and responsibilities of jury
service to blacks, women, and other minorities who were for so long excluded by
custom, prejudice, and law from criminal juries. K.g., White v. Crook, 251 F.
Supp. 401 (M.D. Ala, 1968) ; Whitus v. Georgia, 385 U.S. 545 (1967).

Although we have not yet formulated a final policy regarding the reduction
in size of federal civil juries, our Due Process Committee—a standing eommit-
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tee which reports regularly to our board—has recommended opposition to H.R.
8285 and any legislation that would cut back the size of federal juries on the
grounds that such a reduction would adversely affect the nature of the jury
process, the deliberations of the jurors, and the verdict itself. As soon as our
board has acted on this recommendation, our final statement of policy will be
forwarded to this Committee,

Meanwhile, I would like to tell you why, as a Southerner and a lawyer, I
strongly oppose reduction of the size of federal juries—or any other measure that
wonld dilute the constitutional gnarantee of trial by jury.

The stated motive for proposals to reduce the size of juries—or to permit less-
than-unaminous verdicis—is a laudable one ; governmental efficiency. Proponents
of six-person juries, including Chief Justice Burger, have estimated that in
civil cases alone, the result would be a savings of about four million dollars a
vear. See H. Zeisel, *, . . And Then There Were None: The Diminution of the
Federal Jury,” 38 UU. Chi. L. Rev. 710, 711 (1971). Moreover, it has ln-u:! sug-
gested that six-person juries wounld consume less time in selection and in delibera-
tion, thereby contributing te judicial economy and providing more defendants
with the speedy trial which the Constitution also guarantees them.

Saving time and money are no small matters. But statutory reduction of ci vil
jury size will not save quite so much of either as it seems at first glance.

Desgpite much-publicized trials in which jury selection has taken days or
weeks, nearly all juries are selected in a matier of hours—or minutes. Most
judges question the jurors as a group, not individually—thus taking exactly the
same amount of time to examine six as to examine twelve, Specnlation that six-
member juries will take less time to reach their verdiets must give way to con-
tradictory statistics that suggest no one really knows whether they will take
less time—or more, Although 5.6 per cent of criminal trials result in hung ver-
diets in unanimous verdiet jurisdictions, as opposed to 3.1 per cent in jurisdie-
tions where a unanimous verdict is not required, Kalven & Ze “The Ameri-
can Jury: Notes for an English Controversy,” 48 C'hi. Bar Ree 200 (1967).
one study found that six-member juries weighing a simulated civil damages elaim
were more likely to hang than twelve-member juries deliberating the same case.
Note, “An Empirical Study of Six- and Twelve-Member Jury Decision-Making
Proceszes,” 6 U. Mich, J. L. Ref. T12, 722 (1973). In that same study, the six-

member juries took slightly more time than the twelve-member juries to reach
a verdiet—aeven though both sets of panels, following Michigan law, were required

——y

to reach only a five-sixths consensus. I'd, at 724-725. That data suggested that

Jurors are more willing to speak—and argne—in smaller groups. [ £ 720, 132,

Other studies have yielded opposite results. E.g., Institute of Judicial Adminis-
tration, A Comparison of Six- and Twclve-Member Civil Juries in New Jersey
Superior and County Courts (1972).

But is this numbers game worth playing? Do we really want juries to spend less
time considering the evidence than they spend now? Aceording to a recent study
in which jurors in 212 different eriminal eases were interviewed, almost all juries
took a vote as goon as they retired to their chambers. In 30 per cenf—nearly one-
third—of the cases, it took but one vote to reach a nnanimous decision. .
Jacob, Justice in America: Courts, Lawyers, and the Judicial Process 114 (1965),
Perhaps those 30 per cent were unusually clear-ent cases. Or perhaps they were
votes taken late in the afternoon, among jurors anxions to return to their jobs,
homes, and families. The statistics do not say. Perhaps with furies of six rather
than twelve, the number of first-vote decigions will inerease. Such decicions may
accord with the law and the faets. Or they may not. We do not know. But we
do know that they deprive defendants of the heart of the inry process—that
r--:nsnnin: together, that sifting and weighing of separate viewpoints from which
Justice is supposed to emerge.

Still another argnment in favor of six-person juries hag been that at a single
swoop we will save ronghly half the cost of empaneling ecivil jnries. But this
theory ignores the fact that already 66—or more than two-thirds—of the 04 fod-
eral distriet conrt have by local rule adopted less-than-twelve member jury panels
for civil eases. (Information available from the General Counsel's Office, Admini-
strative Office of the United States Courts.) See Colorove v. Battin, 413 1T7.8. 149
(1973). holding that the Seventh Amendment does not forhid federal eonrts from
promulzating local rules providing for six-person inries in eivil cases. Beeanse the
move to six-member juries in civil cases is relatively recent, sindies are not avail-
able to assess the resulfs in federal courts. If, as T strongly helieve, time and
experience will prove that this experiment seriously infringes the dne process
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and equal protection rights of plaintiffs and defendants, the premature freezing
of the law by statute can only store up constitutional difficulties for the future.

In fact. the argument for judicial economy at the expense of hard-won consti-
tutional rights is itself suspect, As Justice Black once wrote :

“Trifling economies . . . have not generally been thought sufficient reason
for abandoning our great constitutional safeguards aimed at protecting freedom
and other hasic human rights of incaleulable value, Cheap, easy convictions were
not the primary concern of those who adopted the Constitution and the Bill of
Rights, Every procedural safeguard they established purposely made it more
diffienlt for the government to conviet those it accused of erimes. On their seale of
villue justice oceupied at least as high a position as economy.” Green v. United
Ntates, 356 17,8, 165, 216 (1058) (dissenting opinion).

In Rabinowitz v, United States, 366 F. 24 84 (5th Cir. 1966), the Court of
Appeals for the Fifth Circuit rejected the notion that demoecracy may he sacri-
ficed to efficieney under our judicial system. Striking down the diser ninatory
“Key-man” method of jury selection, the court quoted with approval Justice
Murphy's opinfon in Glasser v. United States, 315 1.8, 60, 86 (1942) -

the proper functioning of the jury system, and, indeed, our demoeracy
itself, requires that the jury be a “body truly representative of the commu-
nity,” . . . Tendencies, no matter how slight, toward the selection of jurors by
any method other than a proeess which will insure a trial by a representative
group are undermining processes weakening the institution of Jury trial, and
should be sturdily resisted. That the motives influencing such tendencies may
be of the best must not blind us to the dangers of allowing any encroachment
whatsoever on this essential right. Steps innocently taken may one hy one lead
to the irretrievable impairment of substantial liberties.” Rabinowits, supra, 366
F. 24 at 45.

The reduction of civil juries to six members is but the latest proposal in a
series of steps which are slowly but inexorably impairing the fundamental right
of trial by jnry. As we have seen, it is but a step from raling that the Fourteenth
Amendment does not forbid the states to limit eriminal juries to six members in
non-capital cases, Williams v. Florida, 399 T.8. 78 (1970), to holding that the
Fourteenth Amendment does not require stnte Inrieg to be unanimous either,
Johnson v. Lonisiana, 406 1.8, 856 (1972) ; Apodaca v. Oregon, 406 1.8, 404
(1972), And the erosion of the right to the unanimous verdiets of twelve-member
eriminal juries coincides with the diminution of eivil juries—this time in federal
courts. Colgrove v. Rattn, supra, Indeed, these attempts at judicial and legis-
lative tampering with the jury system further coincide with the parteipatory ex-
pansion of that system to eitizens previously excluded from it hecanse of race,
80X, or economic statns. This Committee can help to reverse the frend by refus-
ing to endorse it and by confirming the historically essential features of trial
by Iury

A number of commentators have argned that reducing the size of the jury nei-
ther limits its erueial function of community representation nor changes the re-
sults that it reaches, See, e.g., Williams v. Florvide, supra, 399 1.8 at 101 and
authorities collected at id, n. 48: Colgrove v. Battin, supra, 413 at — n. 15, 93 8.
Ct, 2448 at 2454, Others have st renuonsly argned the opposite, E.g.. Note. “The
Effect of Jury Size on the Probability of C¢ viction : An Evaluation of Wil-
liams v. Florida,” 22 Case W, Res. L. Rev. 529 (1971) : H. Zeizel, . ., . And
Then There Were None : The Dimunition of the Federal Jury,” 88 U, Chi, L. Rev.
T10 (1971). Bant at least one article—favoring smaller juries as providing a
hetter chance for jurors to be heard—eives the game awayv. “There micht alzo"
observed the author, “be fewer opinions on each issne to discnss.” Note, “An
Empirieal Study of Six- and Twelve-Member Jury Decigion-Making Processes.”
G 7. Mich. J. L. Ref. 712, T18 (1978). Similarly, Justice Marshall, dissenting in
Johmzon v, Louisiana, supra, objected to non-inanimons juries on the grounds
that “there iz all the Qifference in the world between three inrors who are
not there, and three jurors who entertain donbts after hearing all the evidence,
In the first case we ean never know . . . whether the nrosecnutor might have per-
suaded additional jurors had they been present. But in the socond ease we know
what hag hannened : the proseentor has tried and failed to persnade those jurors
of the defendant’s guilt.” 406 1.8, at 401,

Justice Marshall meant only to prove that where some jurors disagree, “it does
violence to langnage and to logie to say that the government has proved the de-
fendant’s gnilt beyond a reasonable doubt.” I'd, But he proves more. He leaves
us with an indelible image of the three—or the six—jurors who weren't there.




131

Who indeed ean tell how they swould have voted? Or whether they might, simply
by their very numbers, have brought a wider experience, a greater charity, or
i deeper vision to bear on the problem at hand?

In the South for many years blacks, women, and poor whites were the jurors
who were not there. Federal juries were not “truly representative of the com-
munity,” for they were hand-picked by a self-perpetuating elite under the so-
called “key man” or “blue ribbon" jury system. No black on trial for his liberty
or his life could so much as hope to be tried by a jury that included even one of
his peers. No black could sue a white in civil court and expect to come away with
much more than empty hands. And, if blacks came away with verdicts for per-
sonal injuries, the sums which they carried from the court house were less than
those granted whites with similar injuries.

Lawyers for the American Civil Liberties Union and other organizations con-
cerned with civil rights and liberties sueccessfully challenged that jury system
and changed the face of justice in the South, The Southern Regional Office of
the ACLU led the drive for federal statutory reform, which produced the Jury
Selection and Service Act of 1968, P.L. 90-274, 82 Stat. 54, 28 U.8.C. §§ 1821,
1861-1569, 1871, eliminated the “key man" system, and reestablished the prin-
ciple that juries must be “selected at random from a fair cross section of the
community” with no one excluded from service by reason of race, color, religion,
sex, national origin, or economic statns. But everything we fought for—and
won—ean be lost if minority representation on juries is diluted or destroyed by
i non-unanimous jury or a jury of six instead of twelve. As Professor Zeisel has
conclusively demonstrated, minority spokesmen are far less likely to serve on
randomly selected juries of six than on such juries of twelve. Zeisel, supra, 38
U. Chi. L. Rev. at 716.

The presence of a community cross-section on the jury rolls, on jury venires,
and on grand and petit juries does make a difference. So long as jury unanimity
is required, even one minority member can change the result by challenging the
prejudices of the majority. As in all of life, the mere presence of the black or the
woman changes the speech and thought of trial juries. The mere inclusion of
members of previously excluded groups on trial juries alters the conscience of
the non-excluded and enhances the quality—indeed, the understanding and fair-
ness—of the verdict. Opening the jury rolls—and the trial jury itself—to all
members of the community can reawaken a lost sense of community responsibility
for and participation in the judicial system. It can change lives,

The 1960 population of Greene County, Alabama, was 13.600—S81 percent of
them black. On August 30, 1961, a white garage attendant was killed by a Negro
man, Twenty-eight-year-old Johnnie Coleman, a married man with six children,
was found guilty of murder by an all-white jury and sentenced to death. For
six years he waited on death row—within a few vards of the eleetric chajr—
while the Alabama courts twice held his conviction valid, On a second appeal
to the Supreme Court of the United States his convietion was reversed.

In the intervening years another civil rights organization had sued in federal
court to desegregate Greene County juries. The Jury rolls were now 50-50,
black-white, On retrial in April, 1968, Coleman's Negro attorney, Orze!ll Bil-
lingsley Jr., challenged white men. The distriet at torney challenged white women.
An all-Negro jury—of solid community people, none especially active in eivil
rights—found Johnnie Coleman not guilty.

A truly representative jury panel can offset the discriminatory effects of per-
emptory challenges used to prevent minority-group members from serving on
petit juries. When the defendants in the 1064 Philadelphia, Mississippi, eivil
1'1:_!lr.-hki|1in::s were at last brought to trial on federal conspiracy charges in
1T, 50 prospective jurors, including 18 Negroes, appeared on the panel. The
government had six peremptory challenges, the defendants 28. The defense
neeml_ 18 |-_: rid the jury of blacks. Since the defendants had but ten strikes left,
lh--‘_!]n‘_\' m:-iu:}lw! seven women. They and the five men who served were from
n 1l|ﬁ1-l'-=111 soeial _:mri economie background than members of earlier eivil rights
l‘"‘ll:-illll':j"'_\' case juries where no blacks had appeared among the prospective
Jurors, The all-white jury made Mississippi history by finding seven of the 18
defendants gnilty as charged.

In l’irk.-r{.\- County, Alabama, where 45 per cent of the population was black,
‘i}llm- L. Smith, a black man, was charged with the first-degree murder of
E. fll. ,\:l*]l‘l:.‘C. a4 white man, on August 28, 1968, Again, an affirmative suit had
caused the jury rolls to be reconstituted. An all-black petit jury was organized.
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The judge declined to go forward with the case on the grounds that he had
become too “involved.” Another trial was set for September 24, 10969,

The defendant was tried before a jury consisting of two black women, four
black men, five white women, and one white man., On September 25, 1969, the
jury deliberated for three and one half hours before finding the defendsant not
guilty. This was a first for Pickens County.

These are but three of many instances in which representative juries have
deepened community involvement in the judicial process, The stories are not
all the same, Representative juries have not only been more willing to acecord
constitutional rights to blacks and to right wrongs committed against them
and other minorities, Cross-sectional juries have also been stern enforcers of
community standards against blacks who prey on other blacks.

White man's justice—enforced hy exclusively white male juries—effected a
quadruople standard in the communities of the Deep South and, perhaps, the
nation. For even today 60 per cent of America’s non-Southern black population
were born and reared below Mason and Dixon’s line. Below that line when they
were growing up the court house was the enemy, the symbol of order not law,
for their struggle was essentially one of law against the Order—an old, harsh,
and unjust Order at that, White man’s justice provided disparate sentenc -
death for blacks charged with erimes against whites, less harsh but still gevere
punishments for whites charged with erimes against whites, lesser punishments
still for whites charged with erimes against blacks, and wrist-slaps for blacks
charged with crimes

The standards of civil justice were also disparate. A white leg was worth far
more to an all-white jury assessing personal injuries than a black leg, and the
forbidding white man's court house was hostile territory for black litigants.
Blacks entered there as defendants or as seekers of licenses or not at all. And,
when they entered as defendants they most often left poorer if they freely left
at all,

Thus the cry to “take your struggle out of the streets and into the couar
sounded to many like “take your struggle out of the streets and into the honse
of the enemy.”

Representative juries do not mean more justice for one group and less for
another, They mean equal—and better—justice for all. Placing blacks on juries
does not mean that black defendants are going to “beat the system.” They will
merely be tried in accordance with constitutional mandates. Most Southern
defense lawyers now feel that Negroes are far more likely to convict and give
stiff penalties that whites. Indeed, in national surveys taken in big eity slums,
Negroes' main concern with police is not that they are brutal but that they are
unavailable. Blacks are more worried about erime in the streets than whites, and
Negro jurors and grand juries are likely to put a stop to it.

Indeed, jury studies in recent vears have shown that juries do a far better
job than their critics claim. See generally, Kalven & Zeisel, The American Jury
(1966), As the Supreme Court observed in extending to state courts the consti-
tutional guarantee of jury trials in non-petty eriminal cases :

*. . . the most recent and exhaustive study of the jury in eriminal ecasos
concluded that juries do understand the evidence and come to =ound conelnsions
in most of the enses presented to them and that when juries differ with the
regult at which the judge would have arrived, it is usually because they are
serving some of the very purposes for which they are ereated and for which they
are now emploved.” Duncan v, Louisiana, 391 U.8, 145, 157 (1968).

In other words, juries help make the law workable “in single cases by apply-
ing their common-sense notions of what justice demands.” H. Jacobs, Justice
in Amerien: Courts, Lawyers, and the Judicial Process 118 (1865), It is simple
logie that the twelve-member jury has twice the potential fund of common sense
and everyday wisdom than a ¥ half its size. It has twice the opportunity to
inelude a member or two pe arly sensitive fo the problem bhefore it—eivil
or criminal—and peculiarly able fo assess where truth and justiee stand in an
individunl ea And it s twice the authority and legitimaey in the community
by which to make its own decigions ereptable,

Az the Conrt of Appeals for the Fifth Circuit noted in United States v. Pearson,
448 P, 24 1207 (5th Cir, 1971), it is not enough to include a cross-section of
the community on the jury rolls if minority spokesmen seldom or never have
the actual opportunity to serve on juries. The court quoted from an article in
the Missizsippi Law Journal :

“Regardless of how many veniremen there are of defendant’s race, if none
actnally serve on the jury because they are peremptorily challenged, then a form
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of systematle exclusion has oceurred and the intent and purpose of an entire
line of decisions has been thwarted. . . . 448 F. 2d at 1217 n. 25.

The importance of truly representative juries is not a new idea. As far back
as 1787, a farmer named Richard Henry Lee expressed the notion that repre-
sentative juries hold a place in the judicial system, for without them it becomes
isolated, nndemoeratic, and unresponsive to the changing will of the people. “It
Is essential in every free country,” he wrote, “that common people ghould have
a part and share of influence, in the judicial as well as in the legislative depart-
ment. To hold open to them the offices of senators, judges, and offi to fill which
an expensive education is required, cannot answer any valuable purposes for
them. . . .

“The trial by jury in the judicial department, and the collection of the people
by their representatives in the legislature, are those fortunate inventions which
have procured for them, in this country, their true proportion of influence, and
the wisest and most fit means of protecting themselves in the community, Their
situation Jurors and representatives, enables them to acquire information
and knowledge in the affairs and government of the society: and to come for-
wird, in turn, as the centinels and guardians of each other,” Richard Henry
Lee, “Letters of a Federal Farmer,” Letter IV, October 12, 1787, in Pemphlets
on the Constitution of the United States 316 (Paul Lelcester Ford ed. 1968).

The place where the public maintains nltimsate control of the eivil and criminal
justice system is in the jury box. The final arbiter of the legal profession’s
affairs is and should be the jury. But the jury can fulfill its historic role only
if it represents a wide cross-section of the community—if it represents all of
us, The traditional—and econstitutional—compromise between filling the jury
box with every member of the community and leaving its functions to a majority
of one has been the twelve-member, unanimous jury. It has served us well. We
should not diminish it in a gesture toward false economies, As the Supreme
Court warned in Ballard v. United States, 329 U,S8. 187, 155 (1846), guoted in
Rabinowitz v. United States, supra, 366 F, 2d at 59-60, in narrowing the com-
munity base of the jury, “[tlhe injury is not limited to the defendant—there
is injury to the jury system, to the law as an institution, to the community at
large, and to the democratic ideal reflected in the procesess of our courts.”

Most of your statement and the history you recall of the recent
past I gather relates to criminal proceedings, particularly in the
South ; while you realize this is exclusively a civil jury that we are
talkking about.

Mr. MorcaN. Yes. Let me discuss that with you with respect to civil
juries. The jury system itself is the great arbiter, I believe, in the
community. For instance, I was involved in some school desegrega-
tion cases. In the University of Alabama case, I represented two of
the four plaintiffs who sought admission in 1963, But, primarily, the
legal defense fund and the NAACP were engaged in the school de-
segregation matters.

Now, it seems to me that when a person is going to send a child to
school, a black person in a Deep South county, they somehow need a
jury system in their county as a protector. When I think of eriminal
grand juries, that is one protector and eriminal trial juries, that is
another. But, when we think of a black workman who is involved in a
civil damage suit, I know as a lawyer, that a white jury evaluates a
black person’s injuries quite differently from those of a white person,
because white people are more valuable to white people and I trust
black people are more valuable to black people. Perhaps that is the
way of life, perhaps it is not. And, I know this, that if my name is
Ralph McGill in Atlanta, Ga., and I have a newspaper called the
Constitutioin and I take certain positions that are unpopular, the lay-
yers to whom my paper goes for approval on libel action with respect
to questions of libel, the thought process that I go through as a citizen
as I write those articles relates peculiarly to the law of libel and the
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civil jury system with respect to the speech and press activities in the
]Jl'l’:) South.

Let’s go beyond that to other kinds of civil questions with respect to
a jury. Many of us have been engaged for years in trying to make cer-
tain that blacks and other minority people went to law schools and
came out of law schools and wound up practicing law. I used to say it
this way, that in counties like Lowndes County, Ala., and Greene
County, Ala., if it is the lawver who represents the Southern Railway,
which may pass through, who wants to go off and stand in the school-
house door during school desegrecation and the railroad hits a cow
and that same lawyer who stood in the schoolhouse door represents the
owner of that railroad and he has to face a trial fnr}'. with blacks on
it, then the likelihood is. his verdict will be affected thereby.

Now. the black lawver's life was verv diflienlt, for instance. in a
big city in the South. Let’s take Birmingham. For vears when a black
person was injured and went to a black attorney, the black attorney,
because of the all-white jury system. civil court jury system, took that
case to a white plaintifl’ lawver to file the lawsnit. And the black at-
torney never appears, The black vietim receives lesser damages. The
white attorney may or may not share the fee with the black attorney
but the simple fact remains that the black attorney in the community,
without a jury system in civil cases that is fair and across-the-board.
cannot practice there and earn a decent living.

So, all of the lawyers that we come out of the law school with and
the southern law schools some of them have done verv well. Josh
Morse, for example, at Old Miss, started out with 33 blacks in one
freshman class T remember. But men cannot support themselves in
that system of justice unless they have civil court juries which also in-
clude members of the minority groups that they may well represent
in civil rights and other kinds of controversial cases. When you think
of juries in civil cases, I think it is important to think this way: If
you are the president of an insurance company, if you are an insur-
ance adjuster, adjusting a claim with Allstate or State Farm for a
black person, your conduct and attitude with respect to the disposi-
tion of the matter at hand has to relate to the jury system itself,

Mr. Kastexmermr. T take it this is really a judgmental thing, is it
not? In your judgment this is the case, or your experience? You do
not have any statistical data evidencing the fact? For example. if on
a 12-person jury in a given area 4 would be black persons in a one-
third black judicial district, do you deny that with the 6-person jury
2 would be black? You have no evidence that that would not be the
case, have you?

Mr. Moreax. No. T know this though, with double the number. T
have more chance to have more blacks. And when I get

Mr. KastexyErmer. And it would be truer with 24 than with 127

Mr. Morcan. Certainly. But 24 is not the number that we have come
through with since 1300. Twelve is. When we look at what you are
mentioning now. let us take an area like Jefferson County, Ala.. with
just a 25-percent black population. Most of the counties in the South
are white counties. Of the 600-plus counties in the South, approxi-
mately only 100 have more than 50-percent black population, In some
States you have two strikes to one if you are in a criminal case. In a
civil case it is strike on strike or peremptory challenge on peremptory
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challenge. Some places you have a struck jury and you come down to
12. The larger the jury, as I understand Professor Zeisel’s ficures. the
more likelihood T have of one or more blacks in a minority black
county, and the more likelihood T have of women in the States where
there participation in juries is permissive, and their number on the
roll is not equal to men. I do not want to see that likelihood legislated
away.

And, second, my views based upon my experience and not upon
statistical or empirical studies. T know of none. But T know this. T hear
from lawvers in Mississippi that former Gov. Ross Barnett has spoken
at bar meetines and elsewhere about the fact that black jurors sure are
good in plaintiff cases. He is a plaintiff’s lawver. 1. as member of the
Alabama Bar Association. know a number of lawvers who discnss the
fact that women keep verdicts down and do not think “as bio money”’
as men do. Thus. I know there is a different community conscience with
these folks included on the juries.

As a private practicine lawyer. T know darned cood and well that
there are differing eriminal standards of justice, differine sentences.
For a black erime against a white, there used to be the death penalty:
for white erime against a white, stern punishment ; for white against
black, less sentence ; and for black erime aeainst black. a wrist slap. In
this country the major fear of erime is amongst blacks about blacks
committing crimes upon them. Thus it seems completely reasonable to
me that a system of justice which has given black against black erime

U0y
wrist slaps punishment the standards of the community in the admin-
1stration of just

ee \‘.‘i” be low.

Mr. Kastexyreier. This morning yon have testified against the six-
person jury in terms of the South and civil riechts cases. These are
racial questions, and T take it that that is the principal thing. Ave
there other reasons that vou would oppose, other than drawine on the
civil rights experience in the South, that yon would oppose the six-
man jury ¢

Mr. Moreaxn. T want to make it clear that T am not just drawing on
my civil rights experience, T practiced law for a number of vears in
the South as well as handling civil rights cages. I was handling pri-
marily noncivil rights cases like any other practitioner of the law.
Second, there is a civil rights effect, but I am not just talking about
civil rights cases. I am talking about the fellow who has a breach of
contract problem. a person who just wants equal justice with respect
to his property. T think that the same things would apply to the rest
of the country that apply to the South. But, it happens that is where
[ am from and that happens to be the place about which I know the
most. So. that is what 1 testified about. I know from Professor Zeisel’s
statistics, and from studies made, that the likelihood is that in other
sections of the country where there are smaller percentages of minority
people in the total community, there is less likelihood that they would
appear on juries, We want respect for the jury system. That is more
important than all of these “modernization™ programs. You know, we
have so many goings-on, we have many courts, and we hear people
talk about limitation on this or that kind of court work, and say that
judges are overworked. I keep hearing this, you know, but my ap-
proach to that is that is what they get paid for.

Mr. Comex. Mr. Chairman, could I ask a question here

Mr. KasteNMEIER. Surely.
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: 4 :onr concern about s those areas
Mr. Comex. I believe vou stated your concern .I1.1l1i.' the 7 e
o wve a small minority population and their chances being
wihere tney have a small minoritl T iary. B
g -“-T{' 1 =y result of cutting down to the six-man jury. ‘[--.Il._I
"’“i"':,'.'“'m' e I.[” ‘l earlier .]';-” is it Lowndes County, where it
do believe you festifed earhier that, 3 Y trrantar BT 10 .
is R0 percent black, and vet there was not any greater e }“ “:
18 B 1 0 E wo are talle anon
“\-1’:‘|-il‘1;r- of black people represented there. If we are talking abo
i i :

ine with a situation 1 v South where von
the .";1:||!“_, are vou t!l:!]!l!'_'_ with a situation 1 the ;

: ' minorities or a much lareger proportion of
have a small proportion of minorities or a muech larger proj
minorities?

Mr. Morgaw. It varies as does the rest of the country. In some areas.
A | IhGaAn i vell 1t ol { s !
1

in say the .l-""'. itainous counties in the .‘-%-115]; down !:"!'fl"l‘__‘h I} -
einin, North Carolina and alone the .\ii:l::':ir:*'.l.'fh Mountains in \_"".!'_
i ¢ WS down North Alabama—there is
tucky. where myv father w 1y J“"-’-_T” ANOrLh < Yoy
a very small percentace of blacks: counties have fow, _}i :1|1|_\' ll]:w{i\]' .1?1.
the Deep South. And it varies from I;-\‘.' to t!;u- many in the |{|1 i 1‘::12
population, a belt which rung across the South and i::l’.[l' _‘..r.m 1.:\_1 4
counties hh 50 percent or more. In between those two, you h.-‘\a' the
same situation vou would have, I trust, in some sections of Maine.

Mr. Conrn. I don’t think that that would be an appropriate anal-
ogy in terms of black population. _

“Mr. Moreax. No, but in terms of other populations,

Mr. Kasrexymerer. I yield to the gentleman from Massachusetts.
Mr. Drinan?

M. Drivax. Thank you very mueh, Mr. Morean. .

Wonld vou agree with the dissent in the Colgrove case where Just ice
Powell says this exceeds the power of the rule as it now exists? Justice
Powell ll;,:}.‘l::-’('ﬁ% of the ‘.'_hn'!v question simply i}j’c -“;"}jf".! that local
rule 13 is incompatible with the Federal Rules of Civil Procedure. I
mean, is that your position ?

Mr. Moraan. Well, let me just oo back a little bit, if T may. My
position is, that the jury system consists of 12 people. If T had to go
to the constitutional question—the Supreme Court decision allows
the Timitations of the size of juries, civil or eriminal. on the constitu-
tional decisions—I would take the flat literal interpretation that the
jury is a jury of 12 peers. We moved beyond that in Colgreve and
looking at this piece of legislation, T have no doubt it would be up-
held by the Supreme Court.

Mr. Drixan. They have done it already.

Mr. Morean. Sure. So, there is no question in my opinion as to
what this Supreme Court will say. It is constitutional. My question
i8, should this be formalized in Federal legislative policy ? It has al-
ready been tried out in a number of dist ricts and 1s now used in 66
Districts, as I understand it.

Mr. Drivax. How many of those are in the South ?

Mr. Moreax. I do not know. I know in some of the very good dis-
tricts it is being practiced. ;

Mr. Drixax. Theoretically, it is optional and both the plaintiff and
defendant have to acquiesce, although when we had testimony in
October we had some suggestion that it was virtually mandatory
and that you cannot cop out because they say we only have six people
available, Do you have any background on that, that if both plaintift
and defendant agree, would your objection be as strong ?
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Mr. Morcaw. My objection—in a civil case, T am almost certain that
plaintiff and defendant can agree to almost anything, you know, as far
as procedural matters are concerned. With juries, you can waive cer-
tain richts, if they are meaningfully waived, and known about in
.".‘1\"”']1"'. ) ;

Mr. Drixvax. Isn't that only what the judicial conference is asking
for?

Mr. Moraan. Well, that is not the way I read the bill. As I read the
bill—

Well, they want to make it permissive across-the-board
so that it may be had in"every single judicial district rather than the
63 or 66. But, they do not, as T read the statute and test imony we had
in October, at least theoretically they do not want to impose this upon
any nunwilling plaintiff or any unwilling defendant,

Mr. Morean. Let me carry it just a little bit further. if I might.
About a week or so ago I was told that in the State of Ohio they are
now video taping trials. They video tape the testimony of witnesses
snd they do 1t by consent, and when they finish doing it by consent,
the Judge comes in and looks at the tape, rules on objections and in
this way he handles six or eight trials o day,

Now, I know that there is a societal risk in this even where waiver is
required. 1t is the right of the individual ecitizen to not have his class
excluded from juries, even if he is not a liticant, or she is not « litigant,
and even if he or she is not involved in a criminal prosecution, Some-
liow by the inclusion of people into jury duty and jury service in laree
numbers, the respect for the law and the ritle of law is enhanced. So.,
I am not thinking in terms of the rights of the litigants alone, T see a
positive value in just a jury of 12 people.

Mr. DrixaN. As you may know, the problem in the Federal court is
the incidence of torts. Sixty-eicht percent of all jury eases in the Fed-
eral courts arise out of auto accidents or other torts, mostlv autos.
Onit of 3,600 civil cases, civil trials, 2.400 pertained to antomobiles, who
got to the interseetion first? Do you have equally strong objections if
on an optional basis, the plaintiff and the defendant may, with full
consent, free consent, say six-person juries are sufficient in 68 percent
of the cases in the Federal court?

Mr, Morcaxn. T would like to answer that directly, and T will, but I
would like to make one more observation.

Mr. Kastenyeier. If you will yield, the Chair would like to point
out so that the record is clear, that the bill we are considering makes
no provision for the retention of the 12-man jury whatsoever. It reads:
“The jury shall consist of six jurors unless the parties stipulate to a
lesser nnmber,”

There would be no provision whatsoever for more than a six-person
jury, under any cireumstances in civil eases. as [ understand it.

Mr. Drixan. Mr. Chairman, is that the only bill available? Is that
what the judicial conference has endorsed ?

Mr. Morcax. That is my understanding.

Mr. Kastexyrerer. That is FLR. 8285. T underst and that,

Mr. Drrxax, All right.

Mr. MorGan. That was my understanding and my testimony was
directed to that nonpermissive bill. But. T do think you have raised a
good point with respect to 68 percent of the cases being tort cases. At
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the Fifth Judicial Conference this year, T was on a panel where we
were talking about the limitation of prisoners’ rights cases and the
limitation of section 1983 civil rights actions. Now, we have bills pend-
ing in Congress to limit habeas corpus.

Constantly when I hear about making courts efficient, what I hear
about doing is something that deprives or takes something away from
a class other than those in business or industry. Securities and Ex-
change cases, Interstate Commerce Commission cases, nobody talks
about taking those away from the Federal court system. Now, I think
it is correct that most cases in Federal courts need not be there anyway.
They conld be done as \\'l” in the State courts. The cases that the
Federal judges. some of them, and some Supreme Court Justices
now, and some Members ut the Congress, constantly are trying to get
out of the Federal courts are the very cases that Federal courts, since
the Civil War, have been designed to serve. There ig no longer any
question but that the prime reason for existence of the Federal ju-
diciary protect the :nna'lllilfiun al rights of the citizens of the United
States, and to afford citizens a forum for effecting their constitutional
rights. What we have become involved in in this country. through our
Federal court system, is $|1i~: oiant erush of commercial elaims. claims
from business interests, claims with I{“‘T‘i'll to securities eases, Yet the
constant trend is to get 111| of civil rights actions field for individual
persons. That 1s exactly what is happening. and ll: at is exactly what
people are always talking about getting rid of when they talk .Hmn
getting rid of cases. But, if we are going to have those cases in Fed-
m“lI court, if we are going to have that 68 percent, then I \\--rli a
cross-section on those juries to consider them, and T think it is by far
better that we have it.

Mr. Drixan. All right. then. Mr. Morgan, will the ACLT, in due
course, come to some recommendation on how soon—yon say in vour
testimony right now you are np]mau! to H.R. 8285 and any legisla-
tion that would cut back the size of Federal juries on the erounds that
such a reduction would adversely affect the nature of the i jury [ulm
Well, do you anticipate that they will be unalterably opposed
to Some concession even, say, in the area of tort law ?

Mr. Moraax. Oh, yes.

Mr. Drixax. Would they consider, or would vou consider some tvpe
of a compromise ? For example, the Fair Housing Act of 1968 !'I"‘l'_f.l:I]-\'
the Supreme Court granted eertiorari in the ease out of the seventh
cirenit, which held the seventh amendment requires a jury in damage

Cases. ‘\flllll yonu ]li‘ Flli Ppyv or woul lr yon even IIHI|J!:| 201 -[p'],r]q:r
wherein civil rights eases. or where the plaintiff strongly wanted
12-man jury, the 12-man mn should be retained. but in other matters.
such as the tort arvea, the 6- percent jury would be allowed ?

Mr. Morcax. No, and the reason for that mmp]\' 1s what T was dis-
(& ||--1!1" with Congressman Kastenmeier

|
a

« BVen

If a lawyer is going to prac-
tice law in a town—and sometin 18 I'-\\\n s have an awfully hard time
in the community they practice in if thev take really controversial
cases—he has to have a jury system he can go to for other elients that
pay him fees. In our system, that is the way it works. He has to be
able to defend a person before that jury system and not have a client
say, I can’t go to George. I like him and he is a great I: 1wyer, except
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when he goes before a jury in this community they are going to rule
against him because they know who he is. He’s that black lawyer or
that Spanish-speaking lawyer or that white lawyer who takes cases
for minority groups in tough situations. He has got to be able to earn
a living or cannot stay there. And if he cannot stay there, then we all
turn around and say—well—— X

Mer. Drivax. All right. One last question.

('(lln.*c]l!v:' the predicament of the subeommittee, that the Judicial
Conference has recommended this and 66 of the Federal distriet
courts are doing it anyway. They are going to continue to do it. The
number will extend. The claim they have a mandate from the U.S.
Supreme Court, even though it was five to four, and that they are
going to do it independently of what this committee or the Congress
does. So, the only hope right now, it seems to me, is for the Congress
to get some type of a compromise where some of the objectives you
speak about go eloquently are, in fact, realized in the law. And I would
say some type of a compromise where fair housing cases or similar
cases o, in fact, have an exemption from the mandatory six-man jury

in eivil cases.

Mz, Morcax. Why not just deprive the Federal court of jurisdiction
in those Federal cases?

Mr. Draxax. Where would they go?

Mr. Moraax. Let them go back to the State courts.

Mr. Drixax. Well. that is something else. And fair housing. that
is something else, also, What 1 am asking for, Mr. Morgan, is some
testimony which helps us with our task, and which helps to correct
the de facto situation which will continue if we do nothing.

Mr. Morean. My response to that, Congressman Drinan, is this:
Many of the Federal judges in this country are great people and won-
derful judges. Some value the Constitution more than their own
lives and certainly their own personal comfort and convenience. But,
as a group, judges as with all of us, have their own interests. 1 feel
certain that judges and many lawyers feel that judges and lawyers
have a lot more sense than juries. Some folks always seem to think
they have more sense than the people. Now, I don’t believe that I have
to participate in the process by compromise when, in fact, they want
to oo off and do something. Let the judges cut the size of juries.
Let them do it. But don’t formalize it by legislation.

Mr. Drinan. Did the ACLU, did you intervene in the Colgrove
case!

Mr. Moraax. T did not but T do not recall whether the ACLU did.

Mr. Drixax. Well, I wished you had saved the day then, instead of
now,

Mr. Morcax. I wish we had, too. But, you know what they say when
vou do not save the day early enough, you do it when best you can and
T think the best time is now. )

M. Kastexmeier. The gentleman from Ilinois, Mr. Railsback.

Mr. Ranseack. Mr. Morgan, I note that Mr. Dixon, who appeared
hefore us from the Justice Department, made the point that you are
making about the representative character of a community as far as
reducing it from a 12-man to a 6-man jury. He makes the point, when
he savs this: “One point might be worth special mention regarding
the effect of going from 12 down to 6 on the juries representative char-
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acter in terms of bringing all viewpoints in the community to bear in
the trial process. It probably is true that a six-man jury will not be
as representative in communities that are highly stratified or ethni-
enlly or racially diverse.” and then he goes on to say: “ITowever, a
iury. after all. is not intended, is not supposed to be a political
lll,"_..].'l.”

I am just trying to understand in my own mind why it would neces-
sarily follow that a six-man jury would not be as representative, 1f
you reduce the number of peremptory challenges, like this bill reduces
it down to two. Can you explain that for me? 1 do not quite under-
stand that.

Mr, Moncan, Yes. I would like to come at it backward. if T can.
First of all. T would also oppose the reduction of peremptory chal-
lenges to two. I am interested in the panel they are selected from
beine fair in the first place and I am. interested. second, In minority
|1:11'!E~'i]':!15r111 mn jHH-.‘r in the greatest number iur:*_-—'”l][". But, I am.
third, also somewhat disturbed about reductions in challenges. If
you have got the largest number—I am not & mathematical expert,
But, for example, on the peremptory challenges in the case in Mi

n Mis-
n involving the Philadelphia, Miss., murders which was a crim-

ase where the ]rt'!‘i'hl]-!n]‘y ,'}::|Hr_-|'|;_-'l-3.:‘ 18 of them. were oxer-
ed by defendants associated with the Ku Klux Klan to et rid of
blacks on the panel and resulted in an

all-white jury of seven women
and five men. And, as a result, that was a different kind than the-

Mr. Rainssack. Was that Pickens?

Mr. Moraan. No, that was not Pickens County, which is Alabama.
'I‘i[i\ i,g‘.n[\'l-ll }.‘"H‘Iil}ir:l ('nH.'Jl_\. \]I'— . \l.lHI \\]ll !‘m':!” -tll IE}TE {l||'m-
people went to Neshoba County and were killed there. There was
civil rights proseeution in Federal court., Thereafter, the defendants
were indieted by an all-white grand jury in the southern district of
Migssissippi. When the indictments were returned, we entered the case
acainst Federal court .f!l!]gi' Cox and the elerk and jur.\' commissioner
to set aside the indictment and to integrate the grand jury. Thereafter,
the Federal Government dismissed the indictment. Mr. Doar prose-
cuted that case, incidentally. But, the peremptory challenges, even if
exercised, a person does not actually appear on jury duty, you ac-
tually get a different kind of person on the jury because of the chal-

] person’s absence. At least that is the theory. On the mathe-
matics of it, I would leave that or defer to Professor Zeisel, who is a
witness coming on, who can provide you the ficures far better than I
can. With me, if you have 12 folks to draw from. you are much more
likely to have somebody from a minority group there. Who do I rely
upon for that? Professor Zeisel, who is appearing as a witness, after

Mi. Rawspack. Do they now reduce the number of peremptory
hallenges where a Federal court decides. and if the party so stipu-
es, to reduce the number of jurors?

Monrcax, I believe they do.

Ranseack, Is that done also by stipulation?

Moraax. I think so, yes, sir
Mr, Raisseack. OK. Thank you.
Mr. Moreax, That is my understanding,
Mr, Kasrenyemn The gentleman from Maine?

M
Mr.
My
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Mr. Courx. Thank you, Mr. Chairman. T don’t have any further
questions except perhaps just an observation. I think, Mr. Morgan,
you said something to the effect that in your experience the progress
of man has been achieved not through judges but through juries. And
I would suggest perhaps that the Warren court might stand as a
vefutation of that particular statement,

Mr. Morean. You will notice that T gave that as an exception. From
1954 to 1968 we were very fortunate but that is the only time that I
can recall in human history that that is true.

Mr. Conex. And I would also assume that by your prior experience,
at least in the South, that justice was not accomplished by juries?

Mr., Morcan. Not until we desegregated them. and that is just the
way I want to keep them.

Mr. Conexn. Thank you. That isall T have.

Mr. Kastexsrerer., In conclusion, may I ask you: Have you had
oceasion to practice before a six-person jury ¢

Mr. Morcan. No.

Mr. Kastensteier. One other question : Your organization. I take it,
has still not taken a position on whether or not the three-judge court
ought to be abolished ?

Mr. Morcax. No, the organization took an early position that it had
no objection to the abolition of the three-judge court. It is a position
that I would personally like to have reconsidered and I think it will
be probably reconsidered within the organization.

[, personally, and not for the organization, come to the conclusion
as a person who has litigated before three-judge courts quite often over
the past years, that in civil rights cases they should be retained. They
afford the pleader certain options, certain options for a person defend-
ing the rights of human beings under the Bill of Rights. And, as an
attorney, I would prefer in civil rights cases that they be retained.

Mr. Kasrexmemer. Thank you very much for your testimony this
morning, Mr, Morgan.

Mr. Morcan. Thank you.

Mr. Kasrenarerer. Next the Chair would like to eall Mr. Nathaniel
Jones, who is the general counsel of the National Association for the
Advancement of Colored People.

My, Jones, you are most welcome,

TESTIMONY OF NATHANIEL JONES, GENERAL COUNSEL, NA-
TIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED
PEOPLE; ACCOMPANIED BY CLARENCE MITCHELL, DIRECTOR,
WASHINGTON OFFICE, NAACP

Mr. Jongs. Thank you.

Mr. Kastexyerer, We have your statement. Tt is a brief statemont.
IT you wish, you may proceed from it, or in any event, without objec-
tion, it will be put in the record.

[ Mr. Jones® prepared statement follows:]

STATEMENT OF NATHANIEL R. Joxes, GENERAL COUNSEL, NATIONAL ASSOCIATION
FOR THE ADVANCEMENT oF COLORED PEroPLE

I am Nathaniel R. Jones, General Counsel of the National Association for
the Advancement of Colored People, with headquarters in New York City. The
National Association for the Advancement of Colored People is the largest and
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vights organization in the nation, with branches in 1,700 « ommunities

vl Connsel of the NAACP, I have occasion to deal
of Negro Americans on a variety of subjects, None is more
t 1I!'i-|~|-f;:inli of black people of the judi 't_:ll ]_r1‘s--_--~~,\-"'|" "\ ll
. For that reason, T am pleased to accept your invitation, i s
on HL.R. 8285 and 8. ;
bill which would end Title 28, US
¢ juries of six persons and for two peremptory 1ien
: non-criminal ecase in which a r to trial by
would eliminate three-ju courts in a number
rights cases,
iddress myself to H.R, 8285,
ommonly litigated claim of denial of equal protection
involves ra iseriming 1 jury selection,! Although these i
eriminal ||Lnt ved 8, estion of the exelusion of bl
T sstion in ecivil cases, With Negroes' inerease 10bi r, and
tication more and more are inclined to redress grievances through
his expanded use of the courts has come gr * involvement
blacks as jurors. Paving the way for this participation on civil juries haye
been the i el
sons fr jnries, The cases of Avery v. Georgia, 345 US ! s Whitus v. Georgia,
385 US 545; Swain v, Alabama, 380 US 202 ; Carter v, Jury Commission of Green
County, 3! 8 320; and Turner v. Fouche 396 US 346, detail the tremendous
g k people have faced i taining racially representative juries,
re larg related to criminal proceedings but I emphasize that
wary practices which inhered in eriminal trials stubbornly obtain
weedings. Now that juries are becoming more expansive and inclusive
of race, we of the NAACP fear that a reduction in the size of j y
to si ill underent this advance and adversely affect the
receiving fair treatment,
The NAACP has brought a substantial number of cases in federal ecour
mnd the country in which damages are sought for the violations of their ei
rights, We have found that one of the most effective curatives in the ar
police abuse and other “color of law" excesses is this resort to money dam
Of conrse when money damages are sought, the defendants are entitled to a tria
_E ¥. By shrinking the jurors to a number of six reduces the likelihood of
] |_n1]'|l r minority gronp members being made a part of the j and pa
I!- ipat “‘t in .fu- ( t'|!hl'1‘1!llli| process, This will have direct adverse effect on the
1stice, and perpetuate the “blue ribbon” perception of ju
'l would be a number of citizens who are desirous of tak
al job of weighing evidence and dispensing justice.
isons the NAACP opposes H.R. 8285 ag being a step backward and
has been
¢ ~_.‘.' ].II.I.I." jury service to more eitizens, A further concern the NAACP
_ inevitable sili'}!n"l this would give to Fh-‘-m- who desire ‘.u tamper with
in-‘!|.:1,l:.|.1ilj1ll|::!.![fl,:.l.l cases In m; W, “," 285 is a forerunner to the total elim-
jury -I'l]lilll*- countr

ich wonld render ’u.-mn-'h-w much nl the progress that

With respect to 8 271, I wish to make a few observations, The NAACDP bri

::!I-II Upports a wide variety of eivil rights o 4'~e“-1u all parts of the countr
of these cases, be the 1 the school deseg i . voting rights or
areas ten =eek to invelve the 3-ju con wwovisions, Tt mld be -;..1.,r tha |

s in which vital human rigl 'S are at stake r Iring expe-
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H.R. 8285 is the bill which would amend title 28, United States
Code, to provide in civil cases for juries of six persons and for two
peremptory challenges per party in a civil ease or a noneriminal case
in which a right to trial by jury is otherwise granted. S. 271 would
eliminate three-judge courts in a number of catecories. ineludine eivil
1'!-,-'“‘\-1'-".!?1':-'..

[ shall first address myself to HL.R. 8285,

The most commonly litigated claims of denial of equal protection
of law involves racial diserimination in jury selection. Although
these cases involved criminal proceedings, the question of the exclusion

of blacks from juries remains a burning question in civil eases. With
Negroes' increased mobility, and thei i

ereater sophistication more
and more are melined to redres n_-'?;n-'-.' s !]‘.:‘mi;;].; fil':g:llfi-ir. ‘\'\"IIEI
this expanded use of the ccurts has come oreater involvement of lacks
as jurors. Paving the way for this participation on civil juries have
been the decisions of the Supreme Court outlawing the racial ex-
elusion of persons from juries. The cases of A ry v. Georgia, 345 1.8,
559 : Whitus V. (7¢ -':.'",'.‘r‘. 385 U.S. 545 : Swain v. Alabama. 880 1 l,.‘“;_ 202
Carter v. .f-'(:'.r; C'onmanission of Green l(lﬂ".fir’l*l,nf. 396 TS, 320: and
Turner v. Fouche 396 U.S. 846, detail the tremendons hurdles black
people have faced in obtaining racially representative juries. Again,

these are largely related to eriminal proceedines but 1 emphasize that
the exclusionary practices which inhered in eriminal trials stub-
bornly obtain in civil proceedings. Now what juries are becoming
more expansive and inclusive in terms of race, we of the NAACP fear
that a reduction in the size of juries from 12 to 6 will undercut thi

advance and adversely affect the chance of blacks receiving fair
treatment.

The NAACP has brought a substantial number of cases in Federal
courts around the country in which damages are sought for the vio-
lations of their civil rights. We have found that of the most effective
curatives in the area of police abuse and other “color of law” excesses
is this resort to money damages., Of course when money damages are
sought, the defendants are entitled to a trial by jury. By shrinking the
jurors to a number of six reduces the likelihood of blacks and other
minority group members being made a part of the jury and partiei-
pating m the deliberation process. This will have dirvect
on the administration of justice, and perpetuate the “blue ri ” per-
ception of juries. Effectively foreclosed weuld be a number of eitizens
who are desirous of taking part in the vital job of weighing evidence
and dispensing justice,
For these reasons the NAACP opposes H.R. 8285 as being a step
would render meaningless much of
een made in extending jury service to more
citizens. A further cencern the NAACP has is the inevitable support
this would give to those who desire to tamper with juries in criminal
cases. In my view, H.R. 3285 is a forerunner to the total elimination
of the jury system in this country

With respect to S.271, I wish to make a few observations. The
NAACP brings and supports a wide variety of civil rights ¢
all parts of the country. Many of these s, in the school deseg-
regation area, voting rights or criminal areas, often seek to involve

the three-judge court provisions. It should be noted that t

backward and legislation which
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ases i y vital human’ rights issues a
ditious resolntion. Furthermore. these

lenge local vested interests and long established policies
nities around the Nation. 11,8, Distriet Clourt judges, as we know,
come from these eommunities and are or 'n.".‘.'v been associated “-"“‘E’
the architects or perpetuators of the policies under challenge. We
have noted on many occasions, \\u!h deep res 1lul I might add, with
4! u]l apprec iation, that some | udges have stoo for justice in the face
of strong paroc hial winds, They have risen above the social and politi-
ictures from whence they came. We would be closing our eyes
owever, were we not to acknowle dge awareness of the proc-
2 chich many lawyers are solected for the Federal bench. It
would be expecting super- ]mmw !hl\\ih- on tl-t- part of jurists to
expect ]| it an lllmwhlh ansformation occurs and they suddenly
1~L"ﬁl|: insensitive to tl '= elings, inclinations, ".Hn! .‘-1-.'{]1iu-tiu!:-' of
those who pai Iu]lwiml 1 their elevation to the bench. T make this
I.n::][ in expressing our deep concern over the exclusion of civil rights
cases ['.'nii: i i'." three-judge ourt provisions of 5. 271.

I am fully aware of the arguments being advanced in support of
steps to relieve the Supreme Court’s docket, Moreover, I note that
since 1968 civil rights cases have constituted the greater number of
three-judge court cases. For instance in 1970, the number was 162
out of 291: 1971, 176 out of 318, and in 1972, 166 out of 310. What
these figures say to me, however, is that the three-judge court is a
highly desirable mechanism for dealing with serions constitutional
lr!'l.ilh‘!ir' f:lr[]]_'_f citizens.

Mr. Kasrexyemr. Mr, Jones, may I interrupt you at this point.?

Is not the forum of the three-judge court mandatory for those cases?

Mr. Joxus. It all depends. It depends on whether a statute or a

ede 1'|] or State statute is being attacked.

\I! KastexmemrEr. If it is, IT is mandatory?

Mr. Joxges. he District Judge to w hum the case is presented feels
that it is a proper case for 5!!‘.'r):~:1il-;r1 of the three-judge ¢ ull" he then
consults the chief f!t:llﬁ‘ of the Circuit. And if the chief judge of the
Cire |1l' coneurs, he will .m]v!ml a three-judge court. A Distriet Court
does have some diseretion in determining whether the issue is a proper
one for the three-judge court.

Mr. Kastexyeier. The point that T am inquiring about is that it
15 not. really at the option of the litigant? It is not a free choice
whether the litigant in a civil rights case goes to a three- judge court
or not?

Mr. Joxes. Well. T think to this extent it would be. Mr. Chairman.
l!.'h' }ll-.".!i{"I'. !}Ii‘ draft "y ‘:]1-" r“'.'-‘_'\l'i‘ Can, 1 J I'"l’l'."il'-'_l'."l! :li| the
civil 1'5”’-'-' area. Tashion 1 ding in such a way as to make i
proper er fm' a three-judee court or he can draft it alone other
lines h '.‘.'r::llrl make it a proper matter for a single judee to
handle. ] think to that [\f{ nt he can control. in a substantial wav. that
determination.

Mr. Kastexymemr. I will follow up this question later.

Mr. JoxEs, . H‘:i\f

As T was &.!_\II::I. in our view. these ficures lead to the conclusion
that this is a highly desirable mechanism for dealing with the civil

1 1
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aware of why the Civil Rights Commission would not have opposed
ilw abolition of the three-judge court, as well as the NAACP?
Mr. Joxks. No. I am not, Mr. Chairman. I have been the general
cout isel of the NAACP since 1969, and at no time, |lulm'r that period

time did the Civil Rights Commission consult with our organiza-
I'-ru with respect to our views on these two matters. I am nn! aware of
the date or I!;- p.-rn.tl of time in whis <l| the Commission toolk its I"'“i‘
tion but I think one of the reasons that we are so sel nsitive on this
iasties. as reflected in Mr, Wilking' statement, is that with the « hange
in the policy of the n: ional administration in 1969, we felt that we
were being beseiged, and that the rules were being changed all arot ind

As it was. we have a national administration instead of coming in
on l.u' ‘\]!1I' of plaintifis see king desegregation of sc hools, and those
who were interested in advancing the mterests of minorities, we were
\lltl lenly confronted with h:}nl]]ll\. and so that caused us to become
mnereas m'rl\' {‘I‘-{'Illl(l. 1".:| de -1-||-l\1- :1imli. .:'z\ meastres I!:.i \'lehl
be an incursion and invade the opportunities we have in protec ting and
advancing our rights,

Mr. KaASTENMEIER. .‘"\Iu"1l\m" for myself, and I think certainly the
majority of the members of this subcommittee on both sides, 1f we
were convinced that these :'n:nu_r-.--: would be detrimental to the rights

f black Americans, or any Americans, we would certainly not want
Ir: ‘11 prove hem. Part of our dilemma at this point is whether llil'!!ﬂ‘ii‘
tion is based on suspicion or fears of what might happen rather than
the proven cas » that the ¢ hanges would be detrimental to any group
of Americans. I am not sure it can be demonstrated one way or the
other. But, I did want to share with you my feelings that the question
really is, is this merely a suspicion that certain things could happen
but lsru‘.aul:l_\' won’t, and accordingly, we must respond to that or
whether demonst l"]i'i\'. 1ehts of }:u:ruli' are ulml:l::!lllwll i-_\' these
changes. And. as I say, that is the major question.

Mr. Joxus. Well, I can understand, Mr. Chairman, but let me say,
and it is quite diflicult, I ¢ to transmit these cencerns with the
real lu-."[in_r_r that we have. s take the jury proposition. We have a
network of lawyers all across the country who are involyed in civil
rights cases. We are always nrging the use of the judicial route as a

ans of solving problems. 1f we get a complaint from California or
rom (Ohio. ‘-"-‘-r.':| Missis -'.‘.r“' about a Iua-llu- ( o1 who cracked some-
body over the head: who inflicted brutality upon a person, who falsely
arrested an individual under color of law. rather than have big profest
meetines, and _-_unu_-,:' into the streets, we say, use sec tion 1983, oo into
Federal court and sne, get some dama e, hit them in the pocketbook
beeanse this is the real effective remedy. So. we are doing more and
more of this, We are getting damage awards in many cases. But, if
when you start succeeding in that area, going down that road. vou are
GHT H:'! Iy faced with a redunetion in the size of the juries, l

We do not have the mathematical formulations that may convince
you that this would result, but from any of us who have tried cases
in a Federal district court we know that if you shrink the source

h all of the means av !llll le to opposing counsel. it is not very
*.1'1h<.--.:. to strike from the |1It\ a black member or a sympathetic
member, That reduces your chance of having black and sympathetic
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jndicial process, the judicial route, be

ives are, how ‘:r'rH'Hr'T:\" thev are, "'1
roads now, even with a lot of our voune
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wople and getting
v the courts as a means of redressing the
crent, Mr. Chairman, could I

My, Kastexarerer. Mr, Mitchell ?

Me. Mrrenern. Clarence Mitchell, director of the Washineton burean
ol the NAACPE, and mention -1m'1'|‘i'Ir|1_-' with ['|'~-'|J|.'"i': to two of the
points you raise. You raise the question of whether, under the civil
richts statute, the three-judge court wonld be mandatory. They are

wmndatory ; it is permitted in um. instances that you conld h
to the three-judge court and in some cases as in l" e Voting
\ct, the district court for the District ‘olumbia 18 the
ed forum in which the litieation bec . But, as T understand
t of this bill, it would eliminate the three h::’:"'rw'!r'lru

ans that even if the statute !-r:-'-'.']rr,' that you hawv
i conld not et in.
vith re --'!fm'f to the 1i'..'<--= El'lli of our Oncarn :"-r 1t E"H-":-'\- =']|:'11'_‘_':4.
| 80 many proposals :-n'-l'm-r up now that it is ineredible
18 to the i rocedures that black citizens have used to
itutional rights. I‘HJ‘ wample, there is a TJT(i“‘IH'I
] 1 h the Chief Justice .\f||:
Drac "'-'nullll'lr-mv enting
to | W ~l|ir‘ WO ] 1o« |"‘ 1' 1 k III:L of <'II i]xl-\'\ |]
is no doubt in our m he serutinizers wonld
who are the ones who have alwavs disc iminated
m even getting into law sehools, -
s been a deluge of these things. so that while we have
st them, it I~ almost like tryine to take up arms

r |-1a,1r\ l‘ o ;H ,n ..i:-,‘

ntly dangerous and, in this . while in the
roper time we will be attacking all of these ot her thines, like putting
an infermediary .-m'r'i between the Supreme {'m'm n i-l t‘.m Court of
Appeals, as somel ody has sugge ~I.\I We are ooino  that. too.

T 1
But these we ]I Ve 1O i.-l LA B \||lll ' anda the i« 'E'l‘-.' now are




149

lere does not indicate that we have not been vunvorm-d: It is often the
question of whether you think a bill has a real chance of passage.

I might say with respect to the Civil Rights ( ommission, we often
find ourselves in disagreement with them and, happily, we have come
out ahead. As yon may remember, when we were working on the equal
employment opportunity amendments in 1972 in the House, the
spokesman for the Civil Service Commission said that he did not think
that the Federal agency should be covered by the law, and we disa-
greed vigorously. Fortunately, the chairman of the Commission later
came back and indicated he was on our side. .

Mr. Drixax. Mr. Chairman, could I interject there, because I think
this is very relevant, that the U.S. Commission on Civil Rights has
changed its position. And I have a document here and, unfortunately,
I did not get this to the chairman here in time, but I have a long letter
under date of December 18, 1973, from John A. Buggs, staff dirvector,
of the U.S. Commission on Civil Rights and I think if I may I would
like to submit this for the record.

Mr. Kastexyemr. Without objection, that will be received for the
record. ]

[ The letter referred to follows:]

U.8. Commission ox Civir Ricurs,
Washington, D.C., December 18, 1973,

Hon., Ronerr F. DRINAR,
224 Cannon House Office Building,
Washington, D.(C'.

Dear FarHer DrinAx : This is in response to your recent letter regarding the
position of the Commission on Civil Rights with respect to 8. 271, the Three
Judge Courts Act, and H.R. 8285 which would reduce the number of jurors in

civil cases and reduce the number of peremptory challenges available to the
litigating parties. The Commission on Civil Rights has no official position on
either 8. 271 or HL.R. 8285, however, we are concerned about the civil rights im-
plications of the Three Judge Courts Act.

In 1971 the Commission expressed its view to the then Judiciary Committee
Chairman Emmanuel Celler that the advantages and disadvantages of TLIL 3805
(a predecessor to 8. 271 introduced in the 92nd Congress), from 2 civil richts
point of view, generally offset each other. Since that time our General Counsel
John H. Powell, Jr. has reviewed the situation and has recommended otherwise.
His views, with which I agree, were submitted to Judge J, Skelly Wright of the
U.8. Court of Appeals for the District of Columbia at the Judge's request, They
are set out below and are offered for your information in considerine S. 271.

By repealing 28 U.S.C, 2281 and 2282 and by amending 28 U.8.0. 2284 8 27
would retain the requirement of a three-judge court only when “otherwise re-
quired” by an Act of Congress or when a state or Federal apportionment law is
involved. If similar legislation is passed by the House, a three-judge court will
be unavailable in many ecivil rights cases which challenge state or Federal laws
upon the ground of unconstitutionality. Of course, the limited number of «
brought under certain sections of the Voting Rights Aet (sections 4(a)
10(¢) ) and the Civil Rights Act of 1964 (sections 101(h), 206( b), and 707(b))
will be unaffected because these Acts contain provisions under which three judge
courts are, in fact, “otherwise required.”

5. 271 has the backing of the Judicial Conference and Chief Justice Durger
has spoken out in favor of similar legislation (althongh principally because of
his concern that the Supreme Court spends too much of its time reviewing three-
Judge court cases since they may be appealed directly to that Court). We have
also noted that Professor Charles Alan Wright of the University of Texas in his
testimony before a subcommittee of the Senate Judiciary Committee on an iden-
tical bill stated :

“If there is any informed opinion that today favors retention of the three-
Judge court, T am unaware of it.” ( Hearings on 8. 1786 before the 'Subcommitice
on Improvement in Judicial Machinery, 92nd Cong., 2d. Sess., pt. 2 at 773 (1972).

By =
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Contrary to Professor Wright's statement, however, “informed o ton” among
lII]I-'lJ of the civil rights bar favors retention of the l‘lllv-i]'it_ » Court,

s of the three-judge court are most manifest in highly contro-

sitnation—e.g., where state statutes involving racial issues, such as an

law, are challenged. The time has long passed since such stututes, on

_ean be said to be unconstitutional, Laws no longer are drafted so that

color lines are obvious. When a statute is subjected to a constitutional ¢halle J
therefore, courts are almost always obliged to look beyond seemingly neulbr

eriterin contained in the law and to examine its actual impact in the context of

cislative history invelved. This kind of ax s necessarily involves many

factual and judgmental econsiderations, A sl s jndge confronted by such :

controversial statute is less likely than two or three judges to find the

and make the judgments which would subject him to hostile publi¢ opinion. It

is a simple fact of human nature that in numbers there is strength and judges,

despite the protection of the judicial robe, are no less ]1|1'|~ n than the rest of us.

In addition, because of its ) prestige, the input of two additional minds
and the p ¢ P § sast one eirenit court judge, the decision of a three-jundg
court carries gr o legal and moral aunthori than the deci A ¢
judge. Accordingly, it is more likely that threc court orders in cont

will be voluntarily complied with d on the whole better acce
1ever side loses,

‘tu--.l.: r advantage of the three-judge court is that the presence of two ul 1

wlges makes for a “nationally sensitive trit " more attun 'll to vies
ts concerns in the context of national, as oppozed to parocl
¢ Three-Judoe Court Reossessed: Changing Roles

Rtate Re ] » 72 Yale L.J. 1646, 1654 (1f The analysis ::-!\:::
\""ll* aw I{I'\'il\\ note posit H' i\t a si y distriet conrt judge, due 12
formation of state law (and, one might add, frequent contact
B), 1 1t tend to give nundue w to the n n -
ests ..1‘ the state in whieh he or she sits. This tendency rds paro Hem can
he compensated by the two other judges least one of whom is a cireuit court
ly to have a broader perspective. The advantages of a “nationally
tribunal” eapable of expounding constitutional requirements in the face

ln al pressures are obvious,

This more even-handed approach of three-judge courts is likely to appear n
only in the substantive parts of cases, but also in procedural.and dentia
aspects as well, Although incorrect procedural rulings can be corrected on

itinl losses on important procedural motions can be extremely dam:

» posture of n civil rights case and to the politieal movement \\ll]-"u;

erated it, There are also discretionary decisions—e.g., rulings on evidence

to building a record and on the timing of what the court will hear and do
h in reality ean’t be corrected on appeal and which can determine the out-
come of the ense,
trie that three-juds ourt eases are slower than single judge cases,
ime is of essence, single jud conrts, ..1-tr-1"-m- are desirable, However,
1 eivil rights cases involving constitutional « Henges to state or fed-
sanes can be framed and pleadings can be drawn at tl 1!
require or not to require a three-judge court. Thu lere
wre important the n the varions advantages of three-judge co
1 (o not require a judge court can be fled.
w henefit of availabili of a three-judge
v chances of the civi 1 b it not only to obtain favo
rover=ial cases but als o have those decisions complied
« this leg
:.J;i (5. Y
3 74 e Report concludes, the Bill
‘considerable st n on the workload™ of the Federal
which the increasing number of three-judge court s
(the number of such cases has almost tripled in the last ten ye:

Ineing this number, the time ‘liul energy of the two other judges conld be nsed

handling the regular docket.

While it i¢ true that there has been a marked inerease in the number of three-
judge court arings since 1963, this nun |h|"' appears to have levelled off I
past three years, In fact in 1972 there was a decline in the number of three-j
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the U.S. Commission on Civil Rights expressed its view to thi
ciary Committee on the advantage -!ILI'L disadvant: l"'l‘«'l-l.{lll'l pre r]p.\
sor bill of 8. 271. From the eivil rights point of view these g nevall
offset each uiil!'l'. ]IHI since that time Hl ir general counsel has reviewed
the situation and recommended otherwise, and he szets forth here
Iu-["-é:- Sive reasons, 1t seems to me \\||. |11]-\ b l|] ,:|u 11[; not I. enncted.
And I have not heard from Judge Skelly Wright as to wl er or not
this is .»".I‘HVI!H!E for him to reverse his }m_‘l 1on. the l-ﬂ_-]..u_-:; ul,:. v he
gave here in October.
© Mr, Kastexaemr. At this time, T would like to vield to the gentle-
man from 1'ili1m|_<. who must leave shortly.

Mr. Railsback

M 'r.“q ack. I want to just say, personally, that T commend the

NAACP for what I think is a rather rational, restrained position on
the impeachment inquiry. vish the A I was arou h,;_ -||1E i
|‘-ul|--:|l;\:_ :]‘§-~[.r|~—.\\'! it i ]

cult issue are able to res eSSUres 1Irom of { 'ZUH‘ pressure

.ll'.":i!]rs.:..,t'||"*._ tl ) ups that a 5"“-'='|I“““=r]" the Presi
dent. In other words, it seems to me that what we are | t ". o to do is
et the trath, and we have got cieh t ' \ 1 i
.I-':IH_\' appreciate the NAACP’s position as I understa tf 'H‘

Let me in t point out real quic l"r\' that the l]|r e-jicdee court hill
N.nm not really affect those statutes that relate to Hu-( ivil Rights Act

f 1964 or the Voting Rights Act of 1965 and tlu- various sections that
u--'11 with racial discrimination. There are some civil rights that may
be affected by this legislation. Now, what i'!‘.l-~ l:;:;-]n'ilr‘l 12 Chairma
ICastenmeter has sought an uxi_sl:'.mti m from the Director of t
ministrative Office of the -., Courts, Mr. i\'nl-m:l Kirks,
|-.--l|i';[-ri tG a request that was se 1m under date of Octeber 10
'.‘1 a letter of October 30, 197 \'."ui.u':!. My, Chairman, I -.n::l'!.i ask |
incinded as a part of our i]l‘.‘ii'!!l'_f record. if that can be done.

Mr, Kastexyeier. Yes. As a matter of fact. I indicated at the outset
that two statements would be made a part of the record. That was one
and the letter from Prof. Anthony .\Tllri‘-l‘l'fl:l!n was the other.

Mr. Ramseack. The reason 1 bring this up, I think there has been
some misunderstanding about the effect of this bill. Ace ording to Mr.
Kirks in his letter he s aid :

From the appendices it can be seen that litigants which seek an injunction
and have their cases heard by three-judge courts cite not only 28 U.S.C. 2281
and 2282, but many cite 42 U.8.C. 1983 and 28 U.8.C. 1343, as well, and a few cite
various amendments to the U.S, Constitution and State statutes or constitutions.
You will note that in 1972 and 1973 of the 349 total civil rights cases he l-_'.'
three-judge courts, only 2 involved an allegation dealing with racial diser -
tion. There was one case arising in southern Texas in 1972, and one ease arising
in Connecticut in 1973.

In other words, what I gather he is saying and he has attached this
information in his appe :ndixes is that out of those total 349 cases there
were really only 2 that dealt with the case of racial discrimination. I
personally would feel that we could reach some kind of a compromise
to see that those cases that you are most concerned about would per-
haps be excluded but I think you ought to take a look at that and see
if he is accurate in his assessment.

Mr. Mrrcaein, Mr. Railsback, I do not think you should leave to
chance this question. As you know, under the House rules when you
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Leled

amend the statute, you are I't-;irlit't'r[ to say how the statute is affected
in specific language when the bill gets back to the floor.,

Mr. Rarissack. Yes.

Mr. Mrrcaecr, I am always very wary of bills which talk about
repealing or amending this particular section and then there IS 1O ex-
planation as to what 1t does. The fact that he has to send this letter
1s an indication that probably some of these who are pushing it do not
know what it does, and I feel that if we are going to have adequate
protection of these things, we ought to say specifically, in language
not just by referring to the section, in language what we are trying to
do and what we are not trying to do. I would say that it is within the
genius of most State legislatures to take almost any kind of a law
which gives them an escape hatch and write something that would
do us . Our recourse then, is, of course, to a three-judge court
and I would not like to see any vagueness about what is the intention
of these things.

Mr. Ramspack. Yes, and I agree with the statetment that you just
made,

Let me give you an example, though, of why I think we do not
probably want to deal with all of the cases under the civil rights head-
ing that Mr. Kirks has listed in his appendices. In other words, I can
see why Judge Skelly Wright would come before us and say you do
not need three-judge courts in some of these cases. Here are some of
the cases we are talking about :

Abortion laws, assistance to nonpublie schools, edueation for the
handicapped, employment, expelling students, housine, obsecenity, pre-
judgment attachment, seizure of property without notice, penal codes,
sobriety tests, taxing, and racial security cases. In other words, what
we have to do in drafting this legislation or perhaps redrafting it is,
to probably spell that out very definitively what is not exempted from
the three-judge court.

Mr. Mrrcaerr. Well, in your list you have assistance to nonpublie

schools. That is dynamite with us beeause the lec tors usually pass

laws to circumvent desegregation of public schools by making assist-
ance available to private schools. And thi a perfect case to go to a
three-judge court yet they are includine it in th f exceptions,
Mr. Ramspack. Well, they say—and I have not had a chance to
check this—but they say there are only two cases where there have
been charges of racial diserimination. Now, I find that a little bit diffi-
cult to understand when you see some of these other headings. But, I
think what we have to do is analyze how accurate his assessment is that
there are only 2 cases involving racial diserimination out of a total 349.
I am sorry but I have to leave because T have a commitment at 11 :30.

. -
= e
ne st

My other question is on the six-person eivil jury, this reducing it to
the six-man-size jury. I think that it is going to be pa rticularly impor-
tant to make a case one way or the other. First of all, this, as T under-
stand it, deals only with civil cases. It would not apply to criminal
cases, The second thing is that I think there is going to have to be a
case made that by reducing it from the 12 to the 6, you somehow are
decreasing the opportunity for fair representation of minority groups.
There are many lawyers who feel that you get about the same result
even with the 6-person jury instead of the 12-person jury. I for one
would be concerned if there is a case made that this is somehow going

203-450—74——11
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eiven here in October, and take it point by point and show where he
1= 1n erroer beeause. obvion \l_'. . You suggested, he has persuasive powers

because of his background and I was prepared, frankly, to accept his

testimony until I began to think of it and then talked with somebody

1
at the ACLU

. and they said that it 1s by no means settled in the civil

rights or eivil liberties community.
Mr. Mrrenrrn, Well, what I would like to remind you, Congress-
man Drinan, is of this fact: There are a lot of perfectionists wander-

Il kinds of wonder-
|

mg around the COUNLTY these :l'.‘._'.'_w. who talk about a
ful reforms and some of them are very good peoj
tallk about the historical origin of a statute, I would say it is quite
possible that nobody contemplated at the time the fifth amendment
was | to the Constitution, the uses to which the fifth amendment
i And I daresay at the time the three-judge court statute
} pa body contemplated how much value 1t would be to civil
vights. But, certainly there is no justification for calling for the
abolition and repeal of that statute simply because the original pur-
pose is no longer the purpose for which it is used, but purposes which
are permitted under the statute which have vastly constructive results
of being used. And, frankly, I do not think that the assertion that
he has made merits an answer,

I think the brutality and the deprivation of rights, the actions of t
latures which have abused our people and used our tax
money to do it and forced us into the three-judee courts are the things
that everybody ought to be looking at now. and not some ethetary
historical purpose or some way to keep judges from not having to earn
their pay by having a nice, leisurely life like they used to do when 1
was young. you know. They could go home, a ro to Maine for vaca-
tions, and that kind of thing. But 3 e to work and I think

if they don’t want to work then they ought to get off of the beneh.
Mr. Drixax. If you could persuade Judge Skelly Wright to confess
s 1 would be happy. When my ears hear something like you and

» Skelly Wright are on different sides I get, very confused.

le. And when vou

1
he

r. Mrrenerr. I think in an area of confusion, if might be well to

t the status quo remain. :

s, Drivax. Thank you.

» Kasrexaemer. Thank you. T would just comment that it seems
strange to have the ACLU and the NAACP oppose a change across-
the-board and express a desire to keep things as they are.

Mr. Mrrcuein. It does not seem strange when it is a question of
whether you want to have a situation which permits you to live. We
want to maintain the status quo in this country that permits peaple
to breathe and permits people to eat: permits people to send their
children to schools, and live in decent homes. We want to preserve
that but, this is a recommendation which would take away from those
fundamental rights.

Mr. Kastexyerer. I understand your position.

The gentleman from Maine?

Mr. Conrx. I wonder if I could raise a question not directly pertain-
ing to this legislation, but with reference to a statement vou made,
Mr. Mitehell, about your organization also opposing any attempt to
place some sort of intervention, a group between the Supreme Court
and the appeals court in order to screen the volume of cases on appeal




157

."i]!i] that von H’(l]U.]Il]/H,fm n ;]l i}T”I"IiT-I‘ wonld o] o that. T was
!‘\\m-lz! because the wi rust of the testimo his morn-

!n‘: is not so much directed,
1
!

ut to the prineiple of the n“lni'n:.lr;i:
and what its societal :lzt]iil-‘il'-lil-lh are.
under afis in recent years and we ]
such as no-fanlt insurance, f
vou or your organization mig] tl view that type of |
an assault npon the jury system, ;I‘. that we are
oceupied with economy and efficiency as opposed to exte
man his eivil r such ?

M. MrroneLL “ l'lf. the whole thrust of the no-fault insurance ques-
tI mn is to try h.'r"th] need litigation and the in of seeine to if
1at '1~ plaintiff Jrnl the parties involved in :Iu- case get speedy and

.olution. Now. the trial lawvers. of
cainst i'n:n. But, we, as an

My, Clorrex, Just let me raise the question, because I knosw a number
ple are now starting to question as to whether it m: 1wy be dis
tory against poor people, and I assume bl -rl woul .[ 1 HJ
category in many cases, if they start address: :
tations, such as you have to have $500 worth of
fore you ean sue for pain and suffering, and you
lack people may be excluded from bringing lawsuits.
Mr. Mrrenenn. Mr. Jones reminds me that yvou refer to a part of
Illinois statute which was ruled unconstitutional. We made a
vy careful study of no-faul d did submit a report on that in our
recent .1;1‘,|;;11"'..' I.',,—“-.'l meeting and we adopted the report
.'\Il‘.('n!{i-'._\' i r-I:}]m\'r‘-.-v}w. T
Mr. Mrrom 1 e 5_’_”1'3 to send You one.
'F [ have, Mr. Chairman.
‘,(-i me extend our thanlks for vour appearing
Jones and Mr., Mitchell. ‘ .
Thank you for the invitation.
'i.la.'i’:'?l"]\ YOI
'\-\‘ 1..'}']\ [‘II]l' St \'.'E.‘.’I"."_"' T]“‘ maol
of Chieaco Law School.,

Y 4 "
Zeisel, vou are most welcome, and

1.
1«

- 1 xr 3
u. We have your statement which vou mav
fl, or you may proceed in any way vou wish.

TEST “.-I.v OF "T'Or HA:.T‘ Z.‘CIS'ET. PR

bjection, your statemen
' 1 iI'u-r eord
[ Prof fessor Zeisel's statement follows 31]
TESTIMONY BY ProrFEssor Haxs

ing H.B. 8285 that would replace the 12-member jurie

eral courts by 5 0f 6, . .

name is Hans Zeisel, T am emeritus Professor of Taw

iversity of Cl gn 1 School, T m [

Institute of Justice an onsuttant to the




158

colleagne, Harry Kalven, Jr., T am author of The American Jury, standard

work on’our jury svstem.' More recently, I have followed the various proposals

and court decisions designed to reform the jury system, parti 1y with re-
et to the unanimity rule and the reduction of the jury size from to 6,

The argum or reducing the size of the jury from 12 to 6 twofold,

Such a move would save money and allegedly time, (2) Such a reduction
wonld not interfere with the guality of justice, because l'll‘li' ig no difference
between the verdiets of 12-member and G-member juries,

3. As to saving money, the case is clear enough: It has been estimated that in
111" federal system, with its relatively high per diem rate of §20, reducing all

iries from 12 to 6 would save about four million dollars. This a substantial

still it is only a little more than 2 percent of the total federal judicial
budget and a little more than the thousandth part of one percent of the total
federal budget.

4. As to the amount of time saved, the best estimates arrive at a negligible
guantity, primarily because the voir-dire proceedings are not markedly d by
the reduction. In most federal courts, the core of voir-dire guestioning is done
Ly the judge simultaneously for all jurors, and it makes little « Ference whether
12 or 6 jurors listen and answer. Nevertheless, a minor, insignificant amount of
time might well be saved at the voir-dire level.

. There is no hard evidence that the G-member jury would deliberate less
th in the 12-member jury. And if it turned out to do that, it wounld be doubtful
whether this shortening should be entered on the credit side of the proposed
reform,

6. As to whether adjudication by a 6-member jury is the same as by a 12-
member jury. the U.8. Sapreme Court has said twice that the evidence before
the Court showed that there is no difference between the verdiets of a 12-mem-
ber jury and those of a 6-member jury. With all due respect to the judges who
composed the majority of the Court in fhese cases—on this point they were
~-.|1| v wrong., The Conrt’s so-called evidence proved nothing of the sort. More-

. there |~ eood evidence indicating that the redutcion from 12 to G will affect
|hl' verdict

7. First, a common sense suggestion: The judges themselves felt constrained
to note that while they wonld consent to G jurors, they would hesitate to allow
a farther ?‘-‘:In:"‘u:n in size.

Such a implies that the jump from ims a zero effect on the
verdiets, 1|:='. step from 6 to b would have an I'H"r-l. Nowl
society do we know of an organism or an institution di
hehavior., The expectation, therefore, is that the jump fro
difference, a , discuss it below. In the meantime, I offer one other point

for your consi
S, Why, if it nu s o difference whether we have 12 or 6-meml
vour present bill limit the reduction to eivil enses? If there is no
not apply the reduction also to criminal eases? Again, the comm
is: Of course, it must make a difference, but eivi

allow me to draw your attention t he fact that thos
Intive o agues who want to reduce S he minal jury
a similar reservation : They do not wi |||t to .m||l\ it to eapital
_'\'_'."!; "|*.' ommon sense inference from s 1 ar rvi 1 is: Of course
akes n difference; but non-capital cases are not important h to deserve
» il treat
v if any, effect will the j
jury's preeminent fun

! process. If you reduce the jury’s size from 12 to 6, the first effect will be
on the ji i f: vou will make it I : ative of the community from
which it 1 n. To be sure, everyhody knows that 12 jurors cannot really
represent the : nmunity : but however poorly they do if, 6 jurors do it less
well, An example make this clear. Think of a ten percent minority of the
P ‘|r||"llllr.l You might think of the blacks, but you may aiso think of the Jews,
; , or of very educated people. You then ask yourself: What

American Jury,

Diminution aof the
Juries, Maj ! L What
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wlom seleetion of jurors from ti
10 percent minority on the jn

are the chances in a ra
least one mwember of th
that, on the average, 72 ont of 100 rando
at least one such minority member, |
will have such a minority repres Hence, less frequent re
writles on onr juries is one iney it "I entting down tl r sjize fron
l_ to G, This reduced representation of minorities on our juries is probably a bag 1
thing in itself,

11. Bat this less representative
also have an v‘lmT on the \m'niu-i--- of these ju
litigants take by bringing their « into court in, by w
help if we th ink of the jury dml.w'!r-l. in personal injury cases,
bulk of the bnsiness that comes hefore our e¢ivil juries. In the
dividual jurd differences in perception and evaluation expres:
different ideas of what constitutes negligence, of how muech an in
of what an injury is worth. And we know that t final verdict
somewhere in the 1
the individual jurors.

An elementary statistical ecaleulation
juror evaluations in comparable eases will fluctuate more in G-member juries
than they do in 12-member juri The analogy with the Gallup Poll will help
We know that the smaller the size of a sample, the greater will be its ms 1
error, And here again we learn from ealeulus that reducing the sampls
one-half (e.g., from 1500 to T50—hut also from 12 to 6) will increase the 1
of error by some 41 percent. Translated into our jury problem,
error” means wider fluctuations, and hence redoced predictability, and g
gamble, all by a margin of 41 percent, for the litizants that come to court

And what is true for the size of the damage award is equally true for the
verdict on liability : it will be more of a gamble all aron add her
that reports from tr lawyers indicate that the reduced jury s L
the ]"l'i.'llilltlr-‘]l.:nli hetween counsel and _i]]I'_\". it is |I'}\l"|_\' to become sotney
more personal, too personal, some of these lawyers feel.

The lawyers who now must try their cases before 6-man juries know in
their bones that the gamble is too great. And with the trial judge’ , They
are finding a way out of the difficulty. In at least two federal ecnses have
been tried with 8 jurors. You will ask how; trust lawyers' th.:l"lmi\ They
selected two alternate jurors and at the end of the trinl, stipulated that the two
alter es may join the six regular jurors in their deliberations

13. In this context, 1 should li a word on the proposition collateral to
the reduction of the jury’s size, namely the proposal to reduce also the number
of peremptory challenges available to each side. It seems reasonable enough to
issume that if we have 6 jurors instead of 12, we may as well also curtail the
number of available challenges. In view of what the jury-size reduction does to
the representative charaeter of the jury, I wonder whether one could not argne
under these cireunmstances for an expansion, or at least against a reduction of
the present number of available challenges, so as to allow at least for this cor-
rection of the mode by which chance will produce odd compositions of the 6-
member jury.

14, On balance, it might seem, that the legislators considering the issue wonld
have to weigh the savings of some 4 million dollars anonually against the less re
resentative character of the jury and the resulting inerease in the gamble the
litigants take in bringing their case to court, But this would be a myopie, 1
view, One must see the reduction of the jnry e in eivil pg in the feds
courts as but one move in a major attack on the jury system that began in the
“law-and-erder days,” when it was thonght that the jury, as we have known it
since the founding of the Republie, might stand in the way of law enforcemen

To see the whole picture, you must see that we already have a G-man jury in
criminal cases in some of our state courts, and that following the Supreme
Court’s decision in Williams v, Florida, there is already a Senate Bill propos-
ing the 6-member criminal jury for federal trials. Nor is this all: majori
diets in jury trials, well established in civil cases in some state courts
proposed for criminal trials. So we may soon have in our courts what we have
for the time being only in a remote corner of our law, the military conrt-n
a G-member criminal jury that ecan reach a vers with a majority of 5 or 4
jurors with a majority verdiet. '
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1 voting for a G-member ". '_' :. f 'al civil trials, therefore, you are voting
} h the American Jury.
I have sald, I might appear to you to be an advocate of the
h Allow - ‘t this view. I obt
ion in Austria, one of t many ntries that |\l oW
I number of major 8, 1 & jury in civil ca: 1wy In civil
: has now become almost s Y, and am not all eon-
it will or shonld forever re i ir law . B a more
stion that will require m study of how the jury operates and also
judges are doing,
I beg vou to consider today Is whether now is the right moment to single
jury for diminution. Our m of justice is at a moment of erisis;
» being st on almost every par [ stem, from the police-
in on the beat to the ]n_h- st officer in the land. Ha uh anything bad
thout the jury recently? I don’t think you have. An you not, therefore,
cree that ‘..|'L-~ might be the wrong time to cut the jury to pieces?
: n said 'n recent months about reestablishi the authority of
vis the Executive. How about reestablishing the authority of
the -T"-‘1‘. Hary? r don’t you help those district courts
who so far have refused to ent the size of their juries, and those from whom you
have heard this morning, the American Civil Liberties Union and the NAACP,
srned with the reduced opportunity of minorities to be represented on our
In short: Why don’t you introduce a bill that reestablishes the 12-mem-
r in all federal conrts? Why not share our view that four million dollars
w not the right price for selling one-half of the American Jury?

am here. not as a representative of any institntion. 1
of the i'l r system. jointly. with my colleague,
. I have writt . I think is the st

lowed elosely the various moves
vears,
¥ from 12 to 6 1 on the fa
approximately $4 million. Nm..

it 1s proper to put it int

ent of the total Federal judicial

ne-thousandth of 1 percent of the

hairman, the studies T have
amount of ‘.:J,IL', There is very
are now in the
sed to the |I'] Y 48 A ".'-El‘»i'-‘. The il!'-!-:."l'
: nan who conduets vor dire p1 oceedin nd it has come
o a point where the chief jude '-'..|"‘€i:'-'\1'~"~i.'3|1--'IF'.I|' . who I under-
a Y had to embelish his arcument

e;!::e-lqr-r' to the jury room than

vstem has come down to su
;---.=f-1F-:‘ e another look.
we have are $4 1 Hi“ .
_“-‘.mli ‘|II'I' 1€ rlf’-']|‘.'=1 to
if, makes no difference whether ¢ man i dindicates
or whether a 12- ) _.|=" adindica :

_'-fr- .hn--min‘-.\ e referred to my mathematics. T \\.TI»‘}
But, let me just lead you to two commonse r:!u«n\.mr:m
i‘.ﬁl;rvr- who said they have no objection to the si: _]-[i\' in
- Florida s ell, they would have serious ebjections to
further. such as from six to five. Now, I submit to you,

biological bedy. nothine
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known in nature or society that has no effect if you reduce its size
from 12 to 6, and suddenly has an effect if you reduce it from 6
to 5. The ancient Remans knew it. They had a proverb saying, “Nature
does not make jumps.” And there is an admission of this fact in the
hesitancy to ap ]ll\ the six-man jury to criminal cases.

Now, why is there a hesitancy ¢ It comes from the intuitive knowl-
edge that, of course, there is a difference. But, civil cases, for some
reason, are not considered quite as important as criminal cases. And
even the people who argue for the reduction of the jury in criminal
cases have a reservation, namely, for capital cases they do not want it.
Now, why do they not want it ? Well, they know it makes a difference,
but nonecapital cases just ave not as important.

Now, there was absolutely no talk so far about what difference it
makes. I shall spare you here with all due respect, dreadful analysis
the U.S. Supreme Court made of the so-called empirical evidence that
alleges that it makes no difference whether we have a 12 member or
a 6 member jury. Let me just say that one of the pieces of l'\'i(lllll!‘
cited by the Supreme Court was the experience of New Jersey where
they tried, lo and behold, one case before a 6-man jury and the Clerk
of the court said it seemed all right. Now. if this is evidence that
it makes no difference, then I think vou should have another look.

But there is positive evidence that there is a difference and the
evidence comes from some very simple mathematies. First of all, the
1I1|\ composition will E(‘ different, £ \11\!1(:1.\ knows that a 12-man
jury cannot represent the whole community. ‘but however poorly 12
members represent the community, 6 members must do a poorer
job. There is no mathematics lvquin-ti And I think of the extreme
reduction—how would a jury of one do? The mathematics everyone
i1¢ talking about is very -.m|lh- If yvou draw '.‘.::uuhn'\ hm.l a pop yula-
tion where there is a .mnm:t r of 10 percent. be they black, be they
educated people, be they [wnph who are more generous on sexual
deviants, or be they }um; le who are very hard on drug users. \\]1 if-
ever it is, the laws of probability will show you that on a 12-man jury.
2 out of every 100, 12-man juries will have at least one representative

of such a minorityv. If vou have only at least one man jury. only 47
|=-'|| ent of the :mun. will have a member of this minority. Now. this

rives yvou an idea of the magnitude which we are talking about. The
¢ ‘-”1"' the jury the lesser the chance of a minority to be on that jury.
This is what the represents atives of ACLIT and the NAACP were
lw’!\nm.unml this morning.

But you may ask, does this make any difference to the verdiets.
and again my answer is, ves, it does make a difference on the verdicts.
It goes like this: “.]:I\_ is it necessary that the con Ilmr]'g\_-. that the
inry represent the community ? Because it turns ont that within the
community different views obtain as to what an injury is worth.
People have different views on it, and they have different views on
what negligence constitntes. And if von have 12 jurors. what will
happen is some people will have thist hul"rh* some people that thought.
and in the end the verdict \\1|l be somewhere an agreement or com-
promise hetween these views. If von permit me to limit the aronment
for a moment to the ql‘_i':«‘fiﬂn of damages. beeanse after all vou are
t:!‘k?n.'.r :‘.lmllf !';\‘” cases, of which the bullk i~; fnrn*mr'} I!\' tort cases,
We know that at the beginning of the deliberation once liahility is




LOOOD to S17
he middle of thi

||f'

: { ].\- what
2 to 6. The margin of error

the camble wil

i concern
;|-ii"\' of the v
11

' 1 .'IJ|<_f:‘.il:-IIT:

a
se 1o the court.
Tl any |

v tell vou something ot will interest vou. esp
nan Drinan asked this question. Do vou know that now
ral conrts, althongh there is no rieht in these courts to a
-man jury, they try cases before eight-man juries
the court and the consent of both lawvers? Thi
a subterfuee whiel the law allows them
nate yurors and thev
o+ 1

Klo 138 a :
1ble htioants

il '.\:l‘1!|:r ba A IR BE

un onl pproximatel
. John Mitehell. took '.ll
in & curious wav. When
h deprived the man jury of its

Justic put

a 6-man jury. And then i

yvou don’t have to worry, after all we have una-

another » where the unanimity requirement

o legislation in manv States




now
i the
'Ir]||.|..
pr
(HEIREI [i||

|.<. 0 f\'- (

e you heard re
y? I am sure you didn’t. Now. why,
'a- down the one pillar of the system of ju
is? Isthis worth $4 million ¢
e now conclude with i']wT one other point:
lv. one of you gentlemen said t you were under
{ from the IIIJHLI(HJ-[:‘I[I] o here to sort nl malize the
" gix-man juries in civil cases in the Federal courts, As I

I am not sure that this was very proper but that is how it

wrd correct

l%:'IIH-".]H N, may I ask you ]|" do you not introduce a bill to make
12-man jury 'ob ligatory in Federal courts and the weby supersede
a rule .J ich should have never been allowed because it was the san
Supreme Court who encouraged the rule who then ruled over
|-'.'_-'-:15!:|'-:"'. [ ask you, gentlemen, why don’t you reestablish
of the Congress not mm \r»:(--‘ is the executive branch, but also vis-:
vis the judiciary branch which here encroached upon your privilege,
and e h and introduce a bill to make 12-man juries obl ]
court? I think this wonld be the proper answer
( :=':ri--f'|:.-"l-:ll-".~- kon the jury.

In conclusion, may I say, that I received my first legal edueation in
Austria, a country whic |1 knows jury trials only for jor nlmul--
he jury in civil trals

ind 1 ne of many countries that does not know t
\s vou know, even the British Commonwealth has oreatly ent down its
use of juries in civil cases. I would say that if you would seriously
consider at some point later on the .‘:illrl;‘-'s::'ll“.'l.? of the eivil jury, well.
that is an issue that one 1||..:i'| about. But, to whittle the jury down
by bits Ulll ieces, that does not make any sense, gentlemen. As long
as you hay 1||'- 11'\ ave it in the form which people have come to
‘hich lawyers have come to trust. The %4 million 1s not
eh to warrant such a move,
nk you,
]\..\.-'1!-..\_\:1;‘.::1:. Thank you very much, Professor Zeisel.
[ must say, however, neither Congress nor this m-.nn-,l:n-l- are u.ul

any mandate from any external body to do anything whatso
Mr. Zeiser. No.

Mr. Kastexyemer, I think as to the question you posed,
whether it might be appropriate to introduce a bill mandating




ration of a 12-man civil jury, I guess we await evidence or complaint
of that which has already occurred. And up to today, I am not sure
that we have heard much of a complaint about the move in some 66
courts, whether it is experimental or whether it indicates a permanent
use of jury of less than 12. You have heard the testimony this morn-
ing, and 1 do not think we have had any other testimony that there
has been any miscarriage of justice as a result of the use of the six-man
jury throughout the country. At least, it has not reached us.

Mr. Zrisen. But, what do you call “misearriage of justice?” What
happens is that if a lawyer goes with a case into court, and you ask
im what he thinks the jury will do, he will say, *“Well, they might do
such and such.” If you ask him, “Now, suppose you had to try this case
10 different times,” he will say that in 3 cases he might not get
anything, in some case he might get this or in some case he might get
that. Now, if you do this for a 12-man jury, you get one set of figures.
If vou do this for a 6-man jury, you get a larger range of verdiets,

What you call a miscarriage of justice, that is a different matter
again. Yon are talking here about nuances, but very important. ones.
The words “miscarriage of justice™ is inappropriate but you do
mmerease the uncertainty of the law. That is what you really do.

And as to the lack of complaints before you gentlemen, have youn
watched lawyers in a court? If a judge says, I want a six-man jury,
lawyers who have to try cases before him. cannot always come in and
complain because tomorrow they are again in his court. As a matter
of fact, I am quite sure, for instance, the plaintiff lawyers have not
complained, almost by a political decision. that T am quite sure they
have made up their mind that they do not mind the bizger gamble.
Why should they care as long as the jury is there to give them the
higher reward which, in fact, they get from juries?

Fhere are considerations and considerations. T am here only as a
student of the jury system. T have no ax to grind, and the words “mis-
carriage of justice” would be completely inappropriate for what a
recuction from 12 to 6 would do because. after all, in the State of
Virginia yon could even have a jury of 6. and who is to sav this is
a _miscarviage of justice” if the lawyers stipulate it ? '

'I“\i’r. .l\ ASTEN MEIER. “_‘"”' I do not know to what extent we can reflect
the nuances that you n-f('_r to. But, up to this morning, I have not been
moved by any urgency in terms of these proposals. The preceding
organization—— :

Mr. Zrser. Yes, but why do it? The $4 million are not enough
to. cat—— i

:;: ;I\H\:|’r]\}‘;|]|t”|;‘1‘t;“j Fl;rt are the only one to 1_'.:=i.-=f' that l‘r‘nint.
is no Inr‘h‘(\.r I'Ilht--rmnvrl'rnllh‘ '.‘]]f]l ¥ T:;[gm'm‘!” o it M€ .hnn"nmn. I'here
3 1o other argn - 1t 1s the $4 million. and there is absolutely no
other argument.

My, I_‘T \STENMETER. T do not think that is the ease,

. Mr. Zerser, Would you mind enlightening me? T have been study-
me this question. What else is involved ? ‘
rl;i?tr:-:» }‘?i‘\;'l}':-:(:‘.\:ﬁl;}llr]-:(r‘i;rT :I:n‘nl{.‘ (Ih_n .Ff:?.f(‘lni‘-nf?"P‘.‘.ﬂt]\‘_" l_u- fore this com-

M witjil n] n.w;- ves with the %4 million,

. AEISEL. But 1 what?
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Mr. Kastexaemr. I have no intention of getting into an argument
with you, sir. And at this point, I will yield to the gentleman from
Maine,

Mr. Comex. Thank you, Mr. Chairman.

Professor, from where was your statistical information drawn?
Was it drawn from State courts or Federal court experience ?

Mr. Zrmisen. This is a statement which is-drawn from probability
theory simply and purely and has nothing to do with the place where
you do it. If you take 12-man juries consecutively from a bag of names
where 10 percent are

Mr. Conex. Of course, there would be a difference, Professor, if you
followed from the State court procedures. You have heard some of the
people refer to the key man jury system. The Federal court jury ¢
tem draws from many sources, from the telephone book, voting li
and many other sources, and you get a broader and more expansive list.

Mr. Zewser. Yes. But, however, you draw it, if you have 12-man
juries, these are the figures which pertain,

Mr. Congx. OK. Then I assume in using your own statistical. I
must say statistical studies since you have done no empirical studies
yourself, that 1f we increase the jury from 12 to 24, let us say, what
would that increase your chance of getting a minority person on it ?

Mr. Zeiser. It would——

Mr. Conexs. Eighty-six, from 72 to 86 percent ?

My, Zeiser. No. It would reduce it by 41 percent but——

Mr. Comex. No, no, let us increase. We are going to increase the size
of the jury now to 24 or 18. Would not that according to your logic
statistical probability, increase the chances for minorities to partici-
pate?

Mr. Zeiser. Yes, of course. Much so.

Mr. Conex. You would find that certainly satisfactory?

Mr. Zesen, No, 1 wouldn’t, Mr. Congressman. The figure 12 has
evolved over history as probably the reasonable compromise between
a manageable unit and the representation of the community. I differ
also on this point with——

Mr. Comex. Let me just come back. You flatly state that the Supreme
Court has made a grave constitutional error in saying the courts could
formulate their own rules, and that this is not fixed in constitutional
principle of a 12-man jury. And I think you have moved from the
area of your own expertise and statistical backgeround to a constitu-
tional expert, which I do not think vou are qualified to be.

Mr. Zeiser, Mr. Congressman, first of all, T have not said it is a con-
stitutional error.

Mr. Conen. Let me look at your statement. Your statement says
“they made a grave error.”

Mr. Zeisern. Well, T have written a paper on it. T am a professo:
the law school and I happen also to be a statistician, and I hold to the
view that the court erred in assuming that if the jury, if the Constitu-
tion says, as it stood at common law, that this does not include the 12
men, but that is a minor matter.

Mr. ConrN. You do not really subseribe to the

vhole constitutional
theory that the Constitution does not evolve itsel

W L
f and it i3 not fixed
and immutable in its principles? You do not subscribe to that view?
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Mr. Zriser. No. Surely, it evolves,

Mr. Conex. I do not have any further questions.

Mr. Kastexyeer. The gentleman from Massachusetts?

Mr. Drixan. Thank you very much for your statement.

I am glad that I have one more thing now to blame on John
Mitchell.

In the case of Colgrove, it is my recollection that it was the insur-
ance company that objected to the rnle requiring or mandatine six
persons, and that they appealed and that the posture of the ease before
the T1.S. Supreme Court was whether they could give to the insurance
company the right that they desire. That was the question, was it not ?

Mr., Zrisen, Yes.

Mr. Drixvax. And they, as T recall from the briefs, wanted uni-
formity.

Now, going back to the chairman’s question. wonld vou know
whether or not the ABA or the trial lawyers or the ITnternational As-
sociation of Insurance Council, do they have any fixed position on
Colerove? Do they want it reversed ?

Mr. Zeiser, Well, T do not know. T only know that the defense coun-
sels asked me at one point to oo to Springfield and to areue aeainst
the reduction of the 12-man jury to 6. And, as a matter of fact. at that
point we were able to persuade the legislature to drop that move, Ves.

Mr. Drivan. On the question on the right of Coneress. 1 aoree with
you that they have done this almost behind onr backs. so to speak,
and I said that to the Federal judee who was here in Oectober. That
we took no affirmative action, when they asked us to take action. appar-
ently, some 2, 3, or 4 vears ago. and thev acquieseed. so to speak. in the
appeal of this case. They did not prevent it. anvwav, and if the situa-
tion is de facto now, would von sav that. and could yvou tell us just
how manv of the 66 Federal district courts use a G-man juryv. how
much of the litigation involved in the entire Nation now is funneled
to the G-man jury?

Mr. Zriser. Well, in the Nation only a very small percentage.

Mr. Drinax. T mean in the Federal courts alone.

Mr. Zerser. In the Federal courts alone?

Mr. Drixax. Sixty-six distriets,

My, Zeiser, My cuness it is about two-thirds and it will spresd. von

know. T mean if the pressure is very ereat and some of the Foderal

courfs nlreadv experiment with six-man inries in erimi
stipulation. the next step von will hear is from the Judicial Conneil
that theyv experimented with six-man juries in eriminal cases a i
worlked all rieht.” No r:!\im". on.

M. Drixax. Well. one final question, and then T think we have to go.

On a velated point that T did not hear vou testify. Professor, as to
the contention by some people that in a six-man jury the quality of
discourse or dialog between the jurors improves and, therefore, the
result is more likely to be just.

My, Zriser. That is not correct. There would be——

Mr. Drinax. Some people contend that.

Mr. Zriser, T have studied this and there will be a paper published
on this, This is a contention that is not correct. On the contrary. The
lawyers rightly have the impression that a 6-man jury is more domi-




i“lil'-\ olr

abolishment

ntil we meet in markup session on these bills, the committee s
adjourned.

[ Whereupon, at 12 :20 p.m., the hearing was adjourned. ]
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